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Irish Society and London Companies (Irish Estates). 


Ordered,— [Monday, 26 th January 1891] That a Select Committee be re-appointed to inquire 
as to the Terms of the Charters or other Instruments by which their Estates in Ireland were 
granted to the Irish Society and to the London Companies, and as to the Trusts and Obligations 
(if any) attaching to the Ownership of such Estates, and as to the mode in which the Sale of their 
Estates has been effected, or can be effected, consistently with such Trusts and Obligations as may 
be shown to have existed or now exist. 

Committee nominated of — 

Mr. Clancy. 

Lord Elcho. 

Sir John Ellis. 

Mr. John Ellis. 

Mr. Elton. 

Mr. T. M. Healy. 

Colonel Laurie. 

That the Committee have power to send for Persons, Papers, and Records. 


Mr. Lawson. 

Mr. Lea. 

Sir William Marriott. 
Mr. John Morley. 
Mr. Sexton. 

Sir Richard Temple. 


That Five be the Quorum of the Committee. 


Ordered— [Tuesday, 14 th April 1891] That the Minutes of Evidence taken before the 
Select Committee on Irish Society and London Companies (Irish Estates) in Sessions 1889, 1890, 
be referred to the Select Committee on Irish Society and London Companies (Irish Estates). 


REPORT - - P- iU 

PROCEEDINGS OF THE COMMITTEE P xii 

APPENDIX -------- P- 1 


Printed image digitised by the University of Southampton Library Digitisation Unit 



[ iii ] 


R i; P 0 H T. 


THE SELECT COMMITTEE re-appointed to inquire as to the Terms of the 
Charters or other Instruments by which their Estates in Ireland were granted 
to the Irish Society and to the London Companies, and as to the Trusts 
and Obligations (if any) attaching to the Ownership of such Estates, and 
as to the mode in which the Sale of their Estates has been effected, or can be 
effected, consistently with such Trusts and Obligations as may be shown to 
have existed or now exist ; Have agreed to the following REPORT : — 

The immediate occasion for the inquiry which your Committee has been 
appointed to conduct, arises from the sale by certain London companies of their estates 
in Ireland, and from the probability that this example will be followed by the two other 
companies. These transaciions have brought into immediate and practical prominence 
two questions of great importance : — Do the London companies hold the Irish estates 
A r ested in them subject to trusts capable of being enforced in a court of law ? Secondly, 
if no legal trusts are imposed by the instruments on which the companies found their 
title, did earlier documents, or did attendant circumstances, attach to the possession of 
these estates obligations of such a kind that, though not enforceable in a court of law, 
it would yet be proper for Parliament to take cognizance of them ? 

The task of pronouncing with decisive authority upon the legal construction of 
the charters and instruments in the order of reference, can plainly only be performed by 
a judicial tribunal. Your Committee understood their province to be to hear a full s'ate- 
ment from the parties concerned of the various positions maintained by them, to collect 
the arguments by which those positions respectively were supported and defended, and 
finally to report to the House whether or not a primd facie case had been established by 
those who insist that the grant of the estates was coupled with public purposes and 
trusts in Ireland, independent of the private benefit of the companies, and independent 
of the destination of the general funds of those companies in England. 

It is not necessary to set out at length the history of the acquisition of their 
possessions in Ireland by the Irish Society and the City Companies. The circumstances 
are described in the judgments of Lord Langdale, then Master of the Rolls, and Lord 
Lyndhursf, then Lord Chancellor (1845), printed in the Appendix to the Reports made 
by your Committee in 1889 and in 1890. They are also described from different 
points of view in the speeches addressed to us by counsel in 1890. Here it will suffice 
shortly to recapitulate the principal stages. 

The charters and instruments into which your Committee is directed to inquire, 
have their origin in the plantation of Ulster by King James I. In 1608 the six counties 
of Donegal, Derry, Tyrone, Fermanagh, Cavan, and Armagh, were held to have escheated 
to the Crown by the forfeiture of the Earls of Tyrone and Tyrconnei. Whether the 
attainder of the chiefs extinguished at the same time the rights, legal or equitable, of the 
cultivators who held under them, is pronounced by learned legal authorities to be an 
important historical question, but it does not materially affect this inquiry. 

The King first proposed, in a document known as the Printed Book of Orders and 
Conditions, to private grantees to settle the lands “ with a view not only to benefit them- 
selves, but to do service to the Crown and Commonwealth.” In 1609 the King entered 
into negotiations with the City of London, and drew up what in modern language would 
be a prospectus, containing Motives and Reasons why the City should undertake the 
plantation in the north of Ireland. These motives were (1) the grant of Derry, 
Coleraine, and the adjacent territory, to be planted with such undertakers as the City of 
London “ should think fit for their best profit ; ” and (2) the profits of trading, and the, 
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advantage of ;t easing themselves of an insupportable burden” in their surplus 
population.* 


The geographical or military position of the particular district of Derry, Coleraine, 
and the lands adjacent, was probably the reason why the King originally dealt with it 
Reamu> and through the City of London, and not through private undertakers. Derry was the key 

par. 2. ’ of Ulster, as was proved on a well-known occasion in subsequent history, and on that 

account the King and his advisers would be likely to regard the hands into which it fell, 
and the terms on which it was granted, with peculiar anxiety.. The same reason would 
explain the retention of what may be regarded as the very eye of the district by the Irish 

Society, when in course of time the Irish Society conveyed the rest of the lands in 

severalty to the twelve companies. 


Appendix, 
p. 450. 


After protracted negotiations between the City and the King, the City agreed to 
levy, by taxation on individual members of the companies, 20,000 1. for the purposes of the 
plantation. Possession was thereupon given to the City, and in 1613 the Irish Society, or the 
Society of the Governors and Assistants in London of the new Plantation in Ulster in 
Ireland, was incorporated by a charter of King James I. It is important to remark, as dis- 
tinguishing the plantation from the ordinary colonial adventures of the time, and bearing 
on the point of public trusts, that the Irish Society was not incorporated in accordance 
with the prayer of a petition of merchant adventurers, like the various trading companies 
which have from time to time been incorporated by royal charter, but was the outcome 
of negotiations in which the first step was taken by the King as promoter of the 
undertaking. 

The companies are not mentioned in this Charter, and the direct connection 
of the companies with the lands comprised in the Charter was derived through grants 
subsequently made by the society to the companies. After the incorporation of the 
Irish Society, commissioners proceeded to divide the land outside Derry, Coleraine, and 
7,000 acres adjacent thereto, into 12 equal parts, and to allot these parts among the 12 
companies with or without associates. The reason alleged by the Commissioners for not 
dividing the whole of the lands granted by the King, and for preserving Derry, Coleraine, 
and the 7,000 acres undivided was, that of this portion a division “ could not fitly be 
made.” The ground of this unfitness, as has already been suggested, was probably 
geographical or military. 

The circumstances attending the division of the lands are of cardinal importance, in 
view of the judgment in the Skinners’ case, two hundred and thirty years later (1845). 


It was not until three years after this Charter, that a licence to the companies’ 
Appendix, 47s. to hold in mortmain was issued by the King. This licence was granted in order that 
the companies “ might be the better encouraged and enabled to proceed, perfect, and 
finish the same intended plantation, and in future times reap some benefit or gain of 
this their great travails and expenses.” The Irish Society conveyed the lands to the 
companies in severalty (1617-18), and possession was taken by the companies. 

Complaints of breach of conditions began very early to be made against the 
Londoners, and interference by the Attorney General was threatened. Charles I., in 
1625, addressed remonstrances to the Londoners, commanding them, among other 
matters, to let their lands at certain low rents. 

In 1632, an information was laid in the Star Chamber against the City of 
London, to which the Irish Society were, by amendment, made defendants. The nature 
mi. walker, of these proceedings was explained by the counsel who addressed your Committee. 
Mr.LRiha’m, Ifc is enough here to observe, that the proceedings in the Star Chamber are chiefly, 
p. 303. ’ remarkable from the circumstance, that in a court of law, however arbitrary in its 

tendency, the grantees of the king and their sub-grantees were alike held bound to 
perform the work of plantation, and other public duties. A tine was imposed, and it 
was ordered that the charter should be cancelled. 

The 


0 Bacon, in his Discourse on the Plantation in Ireland , addressed to James I., mentions relief against over-population 
in England as one of the advantages of the Plantation policy, 4 Spedding’s Life and Letters of Bacon, 118. In March 
1609-10 the Merchant Taylors’ Company alone subscribed nearly 800 1. to aid emigration’ to Virginia, though the 
chartered company which was engaged in planting Virginia was a mere association of adventurers, over which 
neither the City companies nor the City had any control, and in which they had at the time no beneficial interest. 
The Merchant Taylors afterwards received a Bill of Adventure of the nominal value of 200 l, but of no real value 
whatever. Clode, Early History of the Merchant Taylors' Company, 323. 
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The charter and the grant of lands to the Irish Society were renewed by Cromwell. 

On t.he Restoration, Cromwellian titles were in theory set aside, but in the case 
of the Irish Society, as in many others, King Charles II. made a grant to the same effect 
as the Protector’s. This charter of Charles II. (1662) is the root of title for the Irish 
Society and for the Companies. 

“The intention of the charter of Charles II.” says Lord Langdale, “was to 
restore the Irish Society and also the Companies of the City of London to their former 
rights, and after making due allowance for all the differences which occur, the charter of 
Charles appears to me to be substantially, as it is avowedly, a restoration of the charter of 
James. The two charters are alike in their general purview, in their intended object, 
in the actions adopted to carry that object into effect, and in the powers conferred for the 
purpose.” 

It is well worthy of notice that if King Charles II. had designed to vary the 
charter of James 1. so as to grant absolutely and beneficially, he would have taken the 
language of such charters as those of Rhode and Connecticut, to which reference was 
made before your Committee (1663-1664), where the grantees take, “to have and to 
hold, &c., upon trust and for the use and benefit of themselves and associates.” 

The renewal of the charter was followed by conveyances to the companies of 
the same lands and in the same manner as in the original conveyances of 1617- 

The companies dealt with their estates for the most part, and with the 
exception of certain important particulars to be mentioned afterwards, in conformity 
with the ordinary practice of private landlords in Ireland. They let their property on 
long leases to middlemen. The tenants made their own improvements. The rents were 
raised on their improvements. Large fines on the renewal of the chief leases led to 
further exactions from the tenants. In 1802 Robert Slade, then Secretary of the Irish Appendix to 
Society visited the North of Ireland and made a report to the Governor and Assistants in ^°“ C1S6 View 
a narrative of his journey. 

“The first notice,” says Slade, “ I received of my arrival on lands belonging to q. 3151-3. 
the Londoners (as they are there called), was at ICilrea, a market town situated on an 
eminence near the River Bann, which I learnt from the landlord of my inn was held by 
Mr. Stewart, uncle of Lord Castlereagh, under the Mercers’ Company, and that it 
extended for more than six miles .along the road over which 1 was to pass in my way to 
Londonderry. Inquiring into the reason of the want of accommodation and the apparent 
poverty of the place, the master of the inn observed: ‘That it could not well be 
otherwise in a part of the country where they never saw the face of the owner of the soil, 
or even his under tenant ; ’ and he mentioned this circumstance as a grievance which 
greatly prevails in Ireland, but particularly in all those parts situated in the north of the 
island which belongs to any of the City Companies. I felt,” says Slade, the Secretary of 
the Irish Society, ‘the force of the observation, which impressed me with a greater 
degree of indulgence for the poverty, ignorance, and laziness of the lower order of the 
people, who toil for a miserable subsistence, and see the fruits of their labour carried 
off from time to time by an agent of their landlord, to be spent in a foreign country ; 
while the very same description of people in England are cheered by a hospitable 
reception in the hall of their landlord when they wait upon him to pay their rent, derive 
benefit from his expenditure and example, and in case of petty disputes, find an honest 
magistrate, a kind landlord, and a well-informed neighbour to reconcile their differences, 
and prevent little misunderstandings from growing into rancour and the desire .of 
revenge. This want of example, assistance and consolation from the resident land owners, 
deprives the inhabitants of all inducement to union, so that each family lives by itself, in 
a little cabin without a chimney, with a clay floor, and bed of straw. or rags. A group of 
nearly naked figures are often seen at the doors, consisting of the wife and children. The 
husband finds the means by working at his loom to pay an extravagant price for four or 
five acres of land, on which a cow is kept for the family, and. some potatoes and flax are 
grown. This, with a turf fire, kindled in the corner of their cabin, round which the 
family crouch, with some oatmeal for stirabout, constitutes all the wants, and whiskey 
the luxury of the Irish peasant ; who, never looking beyond it, has no temptatiun to 
enterprise or exertion.” 

“ The road from Down Hill to Coleraine goes through the best part of the Cloth- 
workers’ proportion,, which was held by the Right Hon. Richard Jackson, who was the 
society’s general agent. It is commonly reported in the country, that, having been 
obliged to raise the rents of his tenants very considerably in consequence of the large fine 
he paid, it produced an almost total emigration among them to America, and that they 
formed a principal part of that, undisciplined body which brought about the surrender of 
the British Army at Saratoga.” 
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It is important here to examine the view taken by the companies of the public 
duties owed by them to the occupants of the lands in their possession. The companies 
were directed to furnish your Committee with accounts which should show the relative 
proportions of the net annual income accruing from their Irish estates (after deducting 
cost of management, tithe, rates, and the like), expended in the form of donations 
and subscriptions in Ireland, and devoted to general public purposes in Great Britain 
respectively. The details of these accounts are to be found in the Appendix. One or 
two examples may be given in this place. 

-Appendix, 563. From these figures it appears that for the 10 years ending 30tli April 1890, the 
Ironmongers, on a gross average income of 6,54/ /., devoted 631 /. per annum to dona- 
tions and subscriptions in Ireland, and divided 2,425 /. among the associated companies 
for general purposes in England. 

In the case of the Mercers, out of an average annual income for 58 years 
(1831 — 1889) of 9,602/., the average amount annually devoted to donations and 
subset iptions in Ireland was 1,375 /., while the average annual amount distributed 
among the associated companies in London was 4,434 /. 

The average gross, income of the Skinners over a period of 10 years was 11,125/., 
out of which 5,519/. was annually distributed among the associated companies in 
London, and 884 /. given in donations for public purposes on the Irish estates. During 
these 10 years a total sum of 4,060 /. was expended upon railways. This comprises 
614 /. given towards preliminary expenses of one of the two railways in respect of which 
interest has been guaranteed by the Skinners’ Company, and 3,445 l. being such interest 
as fell due in the la>t three years after the railways were opened. The full annual 
amount of the guarantee is 1,250 /., and in 1885 and 1886 the full amount was paid. 

For a period of 32 years (1853 — 1885), the Salters on a gross average income of 
13,308 /., bestowed in charitable donations in Ireland 1,077 /. per annum, and distributed 
among the associated companies in London an average annual amount of 7,281 /. 

The first group of witnesses were clergymen of various denominations, and other 
persons resident in the districts concerned. From their evidence it appeared that the 
Irish Society have all alonsi contributed to the support of churches, of ministers of 
religion, and of education. They have also contributed to the support of the Corporation 
of Derry, the amount for the year 1888 being given as 1,283 /. They have further 
contributed to various improvements in that city, including 40,000 /. for the freeing of 
Derry Bridge. 

The recognition of public duties by the companies has been less complete, and, 
in recent years, never express. They have, however, contributed sums of money from 
year to year for the maintenance of the clergy of the Episcopalian Church and of the 
Presbyterian Church, and, in some instances, of the Roman Catholic Church on their 
estates. They have also contributed various sums for the building of Protestant churches 
Appendix, and other ecclesiastical buildings. Dispensaries, railways, and drainage works, have 

No - 6 - also been aided from the funds of the companies. 

Q i 682 39 ' Schools are also described as receiving support in the shape of donations, 

school-houses, and teachers’ residences. There are at least two important cases of 
diminished liberality in this respect, given in the evidence of Lord Justice Fitzgibbon 
and others. One of these is the withdrawal of the donations from the Foyle College by 
nearly all the companies, the withdrawals amounting to 496 /. annually. The Mercers 
give a donation reduced from 105/. to 50/., exacting for this the nomination of two 
boarders, by which, as Lord Justice Fitzgibbon has stated, they make a profit of 91. 16.?. 
instead of conferring a benefit. The other case is that of Rainey’s School at Magherafelt. 
The Salters’ Company formerly gave an annual donation, amounting to 180 /., or, 
according to some of the witnesses, 200 /. ; but on withdrawing they reduced their grant 
to the rent of a market place, of which they allocated only 66 /. to Rainey’s School. 

In selling their estates the companies have generally' ignored the public local 
duties which their possessions had been previously held to impose. In. some cases they 
withdrew or curtailed contributions even befox-e the sale. When they did not wholly 
ignore these duties, they made very inadequate and temporary provision. The Fish- 
q. 4926. mongers commuted their annual donations in a lump sum of three times the annual 
amount. The Clothworkers’ Company, when selling to Sir Hervey Bruce, exacted from 
that gentleman a promise, binding only in honour, to continue their benefactions for 
10 years more; and it is stated he has done so, and even gone beyond the 10 years, 

using 
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using a discretion of his own as to the objects. The sales have undoubtedly operated 
to the material disadvantage of the district, in respect of public objects, whatever 
advantage may have been gained by private purchasers. 

The principal representative of the Skinners’ Company, who gave evidence 
before your Committee, while denying the existence of a binding trust, expressed a 
desire to meet the Irish claims fully and fairly. Mr. Saunders used the following- 
language: “Where we have entirely sold the estate, 1 confess I personally thought that 
“ everyone would recognise that if a landlord has ceased to have a pecuniary interest in 
“ land, he is not bound in the same way to pay subscriptions. Bui if the people attach so 
“ much importance to it, and if we understand that they did, I daresay the court will be 
“very liberal ; because we wish to apply (not that we have any obligation whatsoever to 
« do so) our surplus income for purposes which are useful to the people, and we have done 
“ a great deal, or I will not say a great deal, but a certain amount in Ireland for founding 
“ scholarships and things of that kind.” And, again, when asked whether he thought 
that the withdrawal of subscriptions was worthy of the liberality of a great City Company, 
the same witness replied : “ What I really do think we should have done, and I hope will 
“ do even though this question of trust is raised, and it is actually charged against us that 
“ we recognise a trust, because we are liberal, what I think we should be inclined to do 
“ would be to give for general purposes in Ireland at least as much as we gave before. 
“ 1 am sure there is no feeling of illiberality on the part of the Company .... I would 
• 4 rather see. all these donations continued, if it was not recognised that we were obliged 
“ to do it. The court would feel themselves that it. was only right and proper to continue 
“ these if there is a strong feeling about it.” Such a position is clearly not that of the 
ordinary private undertaker, and it indicates the consciousness that in selling their 
estates and carrying the whole of the proceeds out of the country, the Companies would 
be setting at naught the local public duties which were imposed upon them by the terms 
of their acquisition. 

Previously to 1881 six Companies had sold — 


Haberdashers - 


- 

_ 

about 1675. 

Merchant Tailors 

_ 

- 

. 

„ 1728. 

Goldsmiths 


- 

- 

„ 1730. 

Vintners 

- 

- 

- 

„ 1737- 

Clothworkers - 


_ 

- 

„ 1871. 

Grocers - 

- 

- 

- 

„ 1872. 


The Clothworkers’ in 18/1 received from Sir Harvey Bruce 150,000/., less rebates 
of interest extending over 10 years, which reduced the nett amount to less than 135,000/. 

The Grocers’ completed the sale of the whole of their Irish estates in 1877, for a 
net sum, after deducting cost of redeeming tithe and the expenses of sale, of 148,624 /. 

Under the recent Purchase Acts, four Companies ha-1 sold their estates in the county 
of Londonderry up to June 1 st, 1890. 


The Land Commissioners advanced, as the price of the estates of— 

The Salters’ Company - £.230,596. 

The Fishmongers’ Company - 120,405. 

The Skinners’ Company - - - 132,125. 

The Drapers’ Company - - - 95,176. 

In the last two cases the whole estate is not yi-t sold. The total amount of the 
money paid, therefore, to these four Companies is 578,302 /. Besides this, to the three 
Companies last named, loans had been sanctioned, but not paid, to the total amount of 
37,660 l. 


Local grievances were from time to time mentioned, affecting circumstances 
of tenure, management, purchase, and other incidents of the dealings of the Companies 
with their Irish property, and evidence was pressed upon us in these matters. Your 
Committee, however, did not consider it incumbent upon them to enter into allegations 
of this kind, as the actual and probable sales of the property deprived such allegations of 
their bearing on the course of present transactions. 


An experienced officer from the Land Commission gave some important evidence 
as to irregularities connected with the sale by the Drapers’ Company. The existence of 
very large arrears of rent was not disclosed, the transaction was delayed in order to press 
the tenants for the arrears, and the bargains for purchase were found, in certain cases, to 
have been made under duress. 
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Appendix, 552. 


Appendix 

565. 


Mr. Murrougli 
O'Brien, Juno 
12 and 10. 
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Evidence was given by inhabitants of Londonderry and Coleraine on the part 
taken by the Irish Society in the affairs of these, towns. It was generally admitted that 
the Irish Society has, in later years, >hown an active desire to use its powers for the best 
advantage of the inhabitants, a id especially during the occupancy of the office of 
Governor bv Sir Sidney Waterlow, and Sir John Whittaker Ellis, now the Governor, and 
a member of your Committee. But the witnesses, including Sir William Miller, who has 
been five times Mayor of Derry, were pretty unanimous in pronouncing the cost of 
management by the Irish Society excessive; in objecting to the large expenditure on 
law charges and other matters in London ; in considering that inconvenience and delay 
arose from the necessity of submitting bye-laws to the Irish Society in London. 
Although agreeing, however, that the relation between the Irish Society and the Corpo- 
ration of Londonderry is an indefensible relation in principle, they differed to some 
extent as to the best plan for reforming it. 

The suggestions which appeared to have been best thought out were those of Dr. Todd, 
Q. 3682 , 3 ii 3 . namely, that the portion of the lands conveyed to the City of Derry under the original 
agreement between the Corporation and the Crown should now be allotted to the City 
of Derry, and should be managed by the Corporation : that what was allotted to 
Coleraine should now be managed by Coleraine ; that the balance of the estates, both of 
the I rish Society and the Companies’ estates, should be vested in trustees, to be applied 
by them for general public purposes in the locality; and that, subject to the claims 
of the clergy and the schoolmasters now in office, they should be applied, not to 
religious purposes, but to purposes of general utility in the benefit of which the whole 
community would participate. 

Reviewing this matter, your Committee concur in the observations of the Com- 
mission on Municipal Corporations in England and Wales in 1854 : — “ We do not know 
“ of any pretext, of argument for continuing this municipal supremacy of the Irish 
“ Society. A control of this kind, maintained at the present day by the municipality of 
“ one town in England over another in Ireland, appears to us so indefensible in principle 
“ that our opinion would not have been changed, even if it had been found (which we 
have n > reason to doubt) that hitherto it has been conducted with discretion and 
“ forbearance.” 

Your Committee further concur in the following recommendation of the Royal 
Commissioners on the Corporation of London, which also sat in 1 854, and in the reasons for 
that recommendation The leading advantages which formerly accrued from the 
“ connection of the. managing body with the Corporation of London have ceased ; and 
q. 2334. ‘‘their distance from the place where the estates are situated necessarily creates 
‘‘ embarrassment in their administration as well as much additional expense. For these 
“ reasons we recommend that the Irish Society be dissolved, and its charter repealed, by 
“ Act of Parliament.” 

Your Committee do not concur in the recommendation that the property should be 
vested in trustees to bo appointed by the Lord Chancellor of Ireland, but recommend 
rather that it should vest, some of it in the Corporations of Derry and Coleraine, and the 
rest n the elective county authority which it is understood that Parliament is shortly 
about to create. 

Alter hearing witnesses from Ireland, and afterwards taking evidence from 
officers of the Companies and others in London, your Committee were addressed by 
coun-el, first on behalf of parties in Derry who contend for the existence of public trusts 
impressed upon the Irish estates of the Companies, and next on behalf of the Com- 
panies, who deny that there is any legal limitation to their free beneficial enjoyment of 
these estates. 

Your Committee found at the outset of their inquiry that one branch of it had 
already been practically settled. The terms on which the Irish Society held their estates 
were exhaustively investigated by the courts in the course of a suit brought against the 
Irish Society in 1832 by the Skinners’ Company. The issue was whether the Irish 
Society held their property in trust for the Companies. These proceedings ended in a 
judicial decision by the House of Lords in 1845, definitely answering the question as 
•12 ciarke and propounded by Lord Cottenham,* “whether the terms of the grant simply . on-dituted 
Finneiiy, 465 . “thelrish Society ordinary trustees for the benefit of ine Companies; or whether the 
“ grant was not coupled with certain public purposes and trusts independently of the 
“ private benefit of the Companies.” Lord l.yndhursf, in delivering the final judgment of 
the House of Lords-, declared that the objects for which the Irish Society had been 
constituted were public and important objects; that these objects were still in existence; 

that 
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that the funds of the district were applicable to these purposes ; that the Irish Society 

have a discretion as to what extent they will apply these funds and to what object; that ^ 8 D P Ap °43 

if that be so, they are public officers invested with a public trust.* i2c.’&F. 

487-8. 

Lord Campbell in his judgment said: “ It seems to me that the object of the 
“ Crown was that public purposes should be attained by the trustees who had the 
“ management of these lands, and I am clearly of opinion that the purposes for which 
“ the grant was made still continue, and that they are and must ever remain trustees for 
“ the public.” ^ 

It is true that by the judgment, in the Skinners’ Case, it was only decided that 
the Irish Society was not accountable to the Companies, and it was not expressly decided 
what were the limits of the Irish Society’s discretion as against the public. But the 
practical effect of the decision sufficiently shows that it was understood to declare that 
the powers and trusts conferred on the Irish Society were of a general and public nature, 
and that subject to cost of management, it is all trust property for public purposes. For 
ever since 1845 the whole of the profits arising from the property of the Society has been 
expended in various public purposes, whether well chosen or ill chosen, and no surplus 
has been in any year allowed to remain for distribution among the Companies. 

This judgment extinguished the claim of the Companies to be beneficiaries of 
the property vested in the Irish Society; and it put an end to their contention that the 
Irish Society holds that property in trust for the Companies. But the judgment, for 
practical purpo-es, leaves where it was the question whether the obligations imposed 
upon the Companies were merely the obligations of undertakers, or were obligations of a 
public nature such as the courts now affirmed to have been imposed on the Irish Society. 

Although, however, the courts pronounced no opinion on matters that were not 
judicially before them, the whole course of reasoning and interpretation which guided the 
courts in defining the terms on which the Irish Society hold their estates, seemed to your 
Committee to have direct and cogent bearing on the case of the Companies. 

After a careful review of all the transactions which gave to the London 
Companies possession of their Irish estates, and after full consideration of the arguments 
addressed to them by counsel, your Committee find it impossible to recognise valid grounds 
for separating the legal or equitable position held under the Charter by the Irish Society 
with the undivided remnant of the lands, from the position of the companies with the 
divided lands. 

It is contrary to the reason of the case to suppose that the public objects of the 
whole plantation were satisfied by imposing trusts for those objects on the undivided 
remnant of the lands left to the Irish Society, and extinguishing such objects in the large 
area divided among the companies. 

Your Committee find no indication, direct or indirect, that the King’s large general 
intentions, either in 1613 or in 1662, were confined to the undivided land left in the 
immediate possession of the Irish Society. As Lord Langdale puts it, the undivided 
property “ is part of that granted for the purposes of the plantation.” It cannot, therefore, 
be treated as if it were the whole of the property granted for those purposes. In none 
of the instruments produced before us, can we discover any words by which, nor any time 
at which the original motives and reasons specifying public objects were relaxed or 
surrendered in the case of any portion of the lands dealt with by the Charters of 1613 and 
1662, whether divided or undivided. 

The language of the two Commissioners who, in 1613, viewed the lands, and 
made the division, contains no such implication. They simply say that as “ it was 
“ generally desired that a division should be made of all the lands by and among the 
“ several companies undertaking in this plantation,” they had proceeded to make an 
equal division of the land into 12 parts, hut they go on to say, for Londonderry and 
Coleraine, and the 7,000 acres, the ferries and the fishings, “ we are of opinion that a 
“division cannot fitly be made of them, but the rents and profits of them may be 
u divided, and go amongst the several Companies.” * 12 & F ’ 

It is clear from this that, in leaving the two towns and the 7,000 acres undivided, 
the two Commissioners were not thinking of limiting the trusts io this portion of the 
Royal Grant, but merely of ihe practical inconvenience ofletting that important district, 
involving the command of the approach by sea, go from tinder the direct control of the 
Irish Society. Whether this reasonable explanation of the reservation of the undivided 
lands be the true one or not, it is at least certain that not a word in the records of that 
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transaction contains a hint of an intention to restrict the satisfaction of the public trusts 
and obligations, now by tire Skinners’ case declared to exist, to any one particular portion 
of the lands granted. 

This would plainly appear to have been the view of Lord Langdale, m the 
judgment afterwards affirmed on appeal by the House of Lords I am of opinion said 
Lord Langdale, “ that the powers granted to the Society, and the trusts reposed in tnem, 
« were in part of a general and public nature, independent of the private benefit of the 
“ companies of London, and were intended by ihe Crown to benefit Ireland and the City 
“ of London^ by conceding the City of Londonderry and the loivn of Coleraine, and a 
“ considerable Irish district, with the City of London, and to promote the general purposes 
“ of the plantation, not only by securing the performance of the conditions imposed on 
“ ordinary undertakers, but also by the exercise of powers and the performance ot trusts 
“ not within the scope of those conditions." 

If this judicial decision, and this foundation for the decision, be sound, as we 
are bound to take them to be, then your Committee are irresistibly forced to the opinion 
that the trusts and obligations which are now undeniably declared to have been imposed 
upon the Irish Society, equally affect and are equally binding upon the companies who 
took from that Society. 

It is true that the conveyances of the lands to the companies contain ec. no 
declaration of trusts ; but then no more did the grant of the lands by the Crown to the 
Irish Society contain any declination of trusts. And yet no one since 1845 has denied 
that the Iri-li Society holds the undivided lands under public trusts and obligations. 
This argument, therefore, from absence of express declaration of trusts, is of no weight. 

It is true also that the companies have pretty uniformly denied the existence of all 
binding trusts But then, up to the filing of the Bill in Chancery by the Skinners the Irish 
Society took the same view of their position m respect of the public, as is still taken by 
the companies. Yet that view the courts pronounced to have been for upwards ot 200 
ve:i rs a mistaken view. . The mere fact, therefore, that the companies have (or 250 years 
regarded their contributions for public objects as purely voluntary, is no ground for 
inferring that the courts would support that construction of the instruments. 


An opinion of the late Sir George Jessel was handed in. The questions asked 
of Sir George Jessel were, (l) “Whether the Crown by the Attorney Genera! has the 
“ right to interfere in the sale of this property by the Clothworkers’ Company, and if so, 
“ whether counsel would advise a Bill by information at the suit of the Attorney General 
“ to he filed.” This question Sir George Jessel answered in the negative ; (2) “ Whether 
“ the Clothworkers’ Company can appropriate to their own uses in the City of Loudon 
“ the entire purchase-money without reserving any poition of it for the public use of the 
« plantation in Ireland.” This question he answered in the affirmative; (31 “Whether 
“ the Clothworkers’ Company are trustees for any public general purpose connected 
“ with the plantation of Lister or for any other public purpose in the City of London or 
“ County of Londonderry.” To which the answer was, “ 1 answer this in the negative. 
“ 1 ; m of op ini i n that the Clothworkers' Company were in the same position as individual 
“ undertakers in the other settled counties, that is, they are ordinary owners in fee-simple, 
“ subject only to the reservations expressly contained in the conveyance to them, arid 
“ can therefore, like oilier owners of fee-simple, sell their own property for their own 
“ benefit to whom thev pic ase.” But from the fact that Sir George Jessel gives no 
reasons, and from his brief consideration of the subject, no decisive weight can be 
attached to this opinion. 


Appendix, 478. 


Your Committee are of opinion that the moneys paid by the individual members 
of the companies, in obedience to a compulsory levy by the Common Council, were of the 
nature of a lax, and were not a price by way of purchase. They are led to this infeienoe, 
among other considerations, by the language used in the Licence in Mortmain (1615). 
That instrument reciies that the companies disbursed, expended, and bestowed then- 
money, not as ordinary purchasers, hut in testimony to their true obedience to the King, 
and for advancing his desires in furthering the works of plantation; and in the same, 
recital the willingness and intention of the companies to be at further charge, is evidently 
mentioned as one of the considerations of the Licence. 


Again, in the same Licence, the Irish Society are authorised to alienate such and 
Appendix, 479, S o much of the lands as the society “ may be willing from time to time.” This discretion 
Liue L cannot be reconciled with the contemion that the original monies levied on the companies 

constituted a purchasing price. 
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The Citv moreover, undoubtedly, after the grant of the lands, levied money on the 
companies for the purpose of the plantation, and on other occasions applied to the 
companies themselves for voluntary contributions. This is obviously inconsistent with 
the i osition that the companies had paid a price once for all in 1627- 
the Accordino !o a former matter of the Skinners' Company, a sum of 120,000 l was 
levied upon the companies in respect of the plantation in Ireland * Some doubt was 
thrown upon the object of this levy, but if that were what Mr. Saunders affirmed n to 
be then sucli a circumstance would seem to show that the companies weie not 
nurchasers of the lands granted to them, and that the conveyances by the Irish Society 
did not discharge the companies of further liabilities, as if they had been either by 
nurchasers for value or private undertakers. 

P Your Committee, in fine, are unable to discover any better grounds for placing 
the companies in the position of purchasers or of private undertakers, than those 
which the courts declared not to be valid grounds for regarding the Irish Society as 
representative of purchasers or private undertakers. 

For many years past those interested in the solution of these questions were 
anxious to have them determined through the judgment of a competent tribunal. . The 
cost however, of such proceedings would be so formidable, and the interest of any indi- 
vidual so slender, while the interest of the Companies is so great, that it is not 
surmising that no action has ever been taken. But your Committee are ol opinion that 
a wima facie case exists for the proposition that, inasmuch as the courts have declared 
that public purposes are permanently attached to the lands preserved by the Irish 
Society, permanent public objects still follow the lands conveyed by the Irish Society 
to the companies, and the proceeds of the sale of such lands. 

In a matter of sue!, gravity your Committee consider that the intervention of 
the Attorney General is required. Meanwhile, the conclusions established by the Royal 
Commission^ on the companies presided over by Lord Derby (1882-84), - respect ol he 
endowments of the City Companies generally, appear to be entirely applicable to he 
portion of those endowments existing in Ireland. It would be unjust to exclude the 
trial, tenants of the Companies from the benefits of the policy of Land Purchise, but it 
is indefensible to allow the vendors, by means of the Purchase Acts, to divest themselves 
of all the great local responsibities peculiarly attached to their Irish estates Your 
Committee consider that the proceeds of the sales constitute a fund, the benefits of which 
shoTd in conformity to the principles of the Commission of 1 882-84 accrue wholly for 
piirp',ses and objec.s described by Lord Langdale as “ territorial,' that ,s to say, local 

and. Irish. 


4 May 1891. 
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PROCEEDINGS OF THE COMMITTEE 


Monday, 1th May 189i. 


MEMBERS PRESENT : 

Mr. Sexton. 

Mr. John Morley. 

Mr. Clancy. 

Sir William Marriott. 

Mr. Elton. 

Mr. Lawson. 

Sir John Ellis. 


Mr. John Morley, was called to the Chair. 


DRAFT REPORT, proposed by the Chairman, read the first time, as follows : — 

“ 1- The immediate occasion for the inquiry which your Committee has been appointed to 
conduct, arises from the sale by certain London companies of their estates in Ireland, and from 
the probability that this example will be followed by the two other companies. These 
transactions have brought into immediate and practical prominence two questions of oreat 
importance : — Do the London companies hold the Irish estates vested in them subject to trusts 
capable of being enforced in a court of law ? Secondly, if no legal trusts are imposed by the 
instruments on which the companies found their title, did earlier documents, or did attendant 
circumstances, attach to the possession of these estates obligations of such a kind that, though 
not enforceable in a court of law, it would yet be proper for Parliament to take cognizance of 
them. 

“ 2. The task of pronouncing with decisive authority upon the legal construction of the 
charters and instruments in the order of reference, can plainly only be performed by a judicial 
tribunal. Your Committee understood their province to be to hear a full statement from the 
parties concerned of the various positions maintained by them, to collect the arguments by 
which those positions respectively were supported and defended, and finally to report to the 
House whether or not a primd facie case had been established by those who insist that the 
grant of the estates was coupled with public purposes and trusts in Ireland, independent of the 
private benefit of the companies, and independent of the destination of the general funds of 
those companies in England. 

“ 3. It is not necessary to set out at length the history of the acquisition of their possessions 
in Ireland by the Irish Society and the City Companies. The circumstances are fully described 
in the judgments of Lord Langdale, then Master of the Rolls, and Lord Lyndhurst, then Lord 
Chancellor (1845), printed in the Appendix to the Reports made by your Committee in 1889 
and in 1890. They are also described from different points of view in the speeches addressed 
to us by counsel in 1890. Here it will suffice shortly to recapitulate the principal stages. 

“ 4. The charters and instruments into which your Committee is directed to inquire have 
their origin in the plantation of Ulster by King James I. In 1608 the six counties of Donegal, 
Derry, Tyrone, Fermanagh, Cavan, and Armagh, were held to have escheated to the Crown by 
the forfeiture of the Earls of Tyrone and Tyrconnel. Whether the attainder of the chiefs 
extinguished at the same time the rights, legal or equitable, of the cultivators who held under 
them, is pronounced by learned legal authorities to be an important historical question, but it 
does not affect this inquiry. 

“5. The King first proposed, in a document known as the Printed Book of Orders and 
Conditions, to private grantees to settle the lands ‘ with a view not only to benefit themselves, 
but to do service to the Crown and Commonwealth.’ In 1609 the King entered into negotiations 
with the City of London, and drew up what in modern language would be a prospectus, con- 
taining Motives and Reasons why the City should undertake the plantation in the North of 
Ireland. These motives were (_1) the grant of Derry, Coleraine, and the adjacent territory, to 

be 
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be planted with such undertakers as the City of London ‘ should think fit for their best profit 
and (2) the profits of trading, and the advantage of ‘ easing themselves of an insupportable 
burden ’ in their surplus population.* 

“ 6- The geographical or military position of the particular district of Derry, Coleraine, 
and the lands adjacent, was probably the reason why the King originally dealt with it through and 
the City of London, and not through private undertakers. Derry was the key of Ulster, as 
was proved on a well-known occasion in subsequent history, and on that account the King and ' 
his advisers would be likely to. regard the hands into which it fell, and the terms on which it 
wasgranted, with peculiar anxiety. The same reason would explain the retention of what may 
be regarded as the very eye of the district to the Irish Society, when in course of time the 
Irish Society conveyed the rest of the lands in severalty to the twelve companies. 

“ 7. After protracted negotiations between the City and the King, the City agreed to levy, 
by taxation on individual members of the companies, 20,000 l. for the purposes of the plantation. 

Possession was thereupon given to the City, and in 1613 the Irish Society, or the Society of the 
Governors and Assistants in London of the new Plantation in Ulster in Ireland, was incorporated 
by a charter of King James I. It is important to remark, as distinguishing the plantation from Appendix, P . «o. 
the ordinary colonial adventures of the time, and bearing on the point of public trusts, that the 
Irish Society was not incorporated in accordance with the prayer of a petition of merchant 
adventurers, like the various trading companies which have from time to time been incorporated 
by royal charter, but was the outcome of negotiations in which the first step was taken by the 
King as promoter of the undertaking. 


“ 8. The companies are not mentioned in this Charter, and the direct connection of the 
companies with the lands comprised in the Charter was derived through grants subsequently 
made by the society to the companies. After the incorporation of the Irish Society, commis- 
sioners proceeded to divide the land outside Derry, Coleraine, and 7,000 acres adjacent thereto, 
into 12 equal parts, and to allot these parts among the 12 companies with or without associates. 

The reason alleged by the Commissioners for not dividing the whole of the lands granted by 
the King, and for preserving Derry, Coleraine, and the 7,000 acres undivided was that of this 
portion a division ‘ could not fitly be made.’ The ground of this unfitness, as has already been 
suggested, was probably geographical or military. 

“ The circumstances attending the division of the lands are of cardinal importance, in view 
of the judgment in the Skinners’ case, two hundred and thirty years later (1845). 

“ 9. It was not until three years after this Charter, that a license to the companies to hold 
in mortmain was issued by the King. This license was granted in order that the companies Appendix, 478. 
‘ might be the better encouraged and enabled to proceed, perfect, and finish the same intended 
plantation, and in future times reap some benefit or gain of this their great travails and 
expenses.’ The Irish Society conveyed the lands to the companies in severalty (1617-18), and 
possession was taken by the companies. 

“ 10. Complaints of breach of conditions began very early to be made against the Londoners, 
and interference by the Attorney General was threatened. Charles I., in 1625, addressed 
remonstrances to the Londoners, commanding them, among other matters, to let their lands at 
certain low rents. No such remonstrances appear to have been addressed to ordinary private 
undertakers. 


“ 11. In 1632, an information was laid in the Star Chamber against the City of London, to 
which the Irish Society were, by amendment, made defendants. The nature of these pro- 
ceedings was explained by the counsel who addressed your Committee. It is enough here to Mr. walker, 
observe, that the proceedings in the Star Chamber are chiefly remarkable from the circumstance, Mr. Lnthnm 
that in a court of law, however arbitrary in its tendency, the grantees of the King and their p- 3«3. 
sub-grantees were alike held bound to perform the work of plantation, and other public duties. 

A fine was imposed, and it was ordered that the charter should be cancelled. 

“ 12. The charter and the grant of lands to the Irish Society were renewed by Cromwell. On 
the Restoration, Cromwellian titles were in theory set aside, but In the case of the Irish Society, 
as in many others, King Charles II. made a grant to the same effect as the Protector’s. This 
charter of Charles II. (1662) is the root of title for the Irish Society and for the Companies. 

“ 13. ‘The intention of the charter of Charles II.’ says Lord Langdale, ‘was to restore the 
‘ Irish Society and also the Companies of the City of London to their former rights, and after 
‘ making due allowance for all the differences which occur, the charter of Charles appears to me 
‘ to be substantially, as it is avowedly, a restoration of the charter of James. The two charters 
‘ are alike in their general purview, in their intended object in the actions adopted to carry that 
‘ object into effect, and in the powers conferred for the purpose.’ 

“ It is well worthy of notice that if King Charles II. had designed to vary the charter of 
James I. so as to grant absolutely and beneficially, he would have taken the language of such 

charters 


0 Bacon, in his Discourse on the Plantation in Ireland , addressed to James I., mentions relief against over-popnlaton 
in England as one of the advantages of the Plantation policy, 4 Spedding’s Life and Letters of Bacon, 118. In March 
1609-10 the Merchant Taylors’ Company alone subscribed nearly 800 /. to aid emigration to Virginia, though the 
chartered company which was engaged in planting Virginia was a mere association of adventurers, over which 
neither the City companies nor the City had any control, and inwhich they had at the time no beneficial interest. 
The Merchant Taylors afterwards received a Bill of Adventure'’ of the nominal value of 200 L, but of no real value 
whatever. Clode. Early History of the Merchant Taylors' Company , 323. 
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charters as those of Rhode and Connecticut, to which reference was made before your Com- 
mittee (1663-1664). where the grantees take, 1 to have and to hold, &c., upon trust and for the 
‘ use and benefit of themselves and associates.’ - 

“ 14. The renewal of the charter was followed by conveyances to the companies of the 
same lands and in the same manner as in the original conveyances of 1617. 

“ 15. The companies dealt with their estates for the most part, and with the exception of cer- 
tain important particulars to be mentioned afterwards, in conformity with the ordinarypraeticc 
of private landlords in Ireland. They let their property on long leases to middlemen. The 
tenants made their own improvements. The rents were raised on their improvements. Lai’ge 
Appendix to fines on the renewal of the chief leases led to further exactions from the tenants. In 1802 
Concise view, Robert Slade, then Secretary of the Irish Society, visited the North of Ireland and. made a 
report to the Governor and Assistants in a narrative of his journey. 
q. 3 i 5 i- 3 . “ ‘ The first notice,’ says Slade, ‘ I received of my arrival on lands belonging to the 

‘ Londoners (as they are there called), was at Kilrea, a market town situated on an eminence 
‘ near the River Bann, which I learnt from the landlord of my inn was held by Mr. Stewart, 
‘ uncle of Lord Castlereagh, under the Mercers’ Company, and that it extended for more than 
‘ six miles along the road over which I was to pass in my way to Londonderry. Inquiring into 
‘ the reason of the want of accommodation and the apparent poverty of the place, the master 
‘ of the inn observed : “That it could not well be otherwise in. a part of the country where 
‘ they never saw the face of the owner of the soil, or even his under tenant; ” and he men- 
1 tioned this circumstance as a grievance which greatly prevails in Ireland, but particularly in 
‘ all those parts situated in the north of the island which belongs to any of the City Companies. 

• I felt,’ says Slade, the Secretary of the Irish Society, ‘ the force of the observation, which 
‘ impressed me with a greater degree of indulgence for the poverty, ignorance, and laziness of 

* the lower order of the people, who toil for a miserable subsistence, and see the fruits of their 
‘ labour carried off from time to time by an agent of their landlord, to be spent in a foreign 
‘ country ; while the very same description of people in England are cheered by a hospitable 
‘ reception in the hall of their landlord when they wait upon him to pay their rent, derive 
‘ benefit from his expenditure and example, and in case of petty disputes, find an honest 
‘ magistrate, a kind landlord, and a well-informed neighbour to reconcile their differences, and 
‘ prevent little misunderstandings from growing into rancour and the desire of revenge. This 
‘ want of example, assistance and consolation from the resident landowners deprives the 
‘ inhabitants of all inducement to union, so that each family Jives by itself, in a little cabin 
‘ without a chimney, with a clay floor, and bed of straw or rags. A group of nearly naked 
‘ figures are. often seen at the doors, consisting of the wife and children. The husband finds 
‘ the means by working at his loom to pay an extravagant price for four or five acres of land, 
‘ on which a co tv is kept for the family, and some potatoes and flax are grown. This, with a 
‘ turf fire, kindled in the corner of their cabin, round which the family crouch, with some 
‘ oatmeal or stirabout, constitutes all the wants, and whiskey the luxury of the Irish peasant ; 
‘ who, never looking beyond it, has no temptation to enterprise or exertion.’ 

“ ‘The road from Down Hill to Coleraine goes through the best part of the Clothworkers’ 
‘ proportion, which was held by the Right Hon. Richard Jackson, who was the society’s general 
‘ agent. It is commonly reported in the country, that, having been obliged to raise the rents of 
‘ his tenants very considerably in consequence of the large fine he paid, it produced an almost 
‘ total emigration among them to America, and that they formed a principal part of that 
‘ undisciplined body which brought about the surrender of the British Army at Saratoga.’ 


“ 16. It is important here to examine the view taken by the companies of the public duties 
owed by them to the occupants of the lands in their possession. The companies were directed 
to furnish your Committee with accounts which should show the relative proportions of the 
net annual income accruing from their Irish estates (after deducting cost of management, tithe, 
rates, and the like), expended in the form of donations and subscriptions in Ireland, and devoted 
to general public purposes in Great Britain respectively. The details of these accounts are to 
be found in the Appendix. One or two examples may be given in this place. 

“ From these figures it appears that for the 10 years ending 30th April 1890, the Iron- 
mongers, on a gross average income of 6,547 l., devoted 631 1. per annum to donations and sub- 
scriptions in Ireland, and divided 2,425 1. among the associated companies for general 
purposes in England. 

“ In the case of the Mercers, out of an annual average income for 58 years (1831 — 1889) of 
9,602 l. the average amount annually devoted to donations and subscriptions in Ireland was 
1,375 1., while the average annual amount distributed among the associated companies in 
London was 4,434 1, 

“ The average gross income of the Skinners over a period of 10 years was 11,125 l., out of 
which 5,519 l. was annually distributed among the associated companies in London, and 884 l. 
given in donations for public purposes on the Irish estates. During these 10 years a total sum 
of 4,060 1. was' expended upon railways. This comprises 614 1. given towards preliminary expenses 
of one of the two railways in respect of which interest has been guaranteed by the Skinners’ 
Company, and 3,445 l. being such interest as fell due in the last three years after the railways 
were opened. The full annual amount of the guarantee is 1,250 l., and in 1885 and 1886 the 
full amount was paid. 

“ For a period of 32 years (1853 — 1885), the Salters on a gross average income of 13,308 l., 
bestowed in charitable donations in Irelffnd 1,077 1. per annum, and distributed among the 
associated companies in London an average annual amount of 7,281 l. 

“ 16*. The 
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“ 16*. The first group of witnesses were clergymen of various denominations, and other 
persons resident in the districts concerned. From their evidence it appeared that the Irish 
Society have all along contributed to the support of churches, of ministers of religion, and of 
education. They have also contributed to the support of the Corporation of Derrj , the amount 
for this year 1888 being given as 1,283 l. They have further contributed to various improve- 
ments in that city, including 4,000 l. for the freeing of Derry Bridge. 

17. The recognition of public duties by the companies has been less complete, and, in 
recent years, never express. They have, however, contributed sums of money from year to 
year for the maintenance of the clergy of the Episcopalian Church and of the Presbyterian 
Church, and, in some instances, of the Roman Catholic Chureh on their estates. They have 
also contributed various sums for the building of Protestant churches and other ecclesiastical Appendix, No, e, 
buildings. Dispensaries, railways, and drainage works have also been aided from the funds of 
the companies. 

“18. Schools are also described as receiving support in the shape of donations, school- Q,i33o. 1682. 
houses, and teachers’ residences. There are at least two important cases of diminished 
liberality in this respect, given in the evidence of Lord Justice Fitzgibbon and others. One of 
these is the withdrawal of the donations from the Foyle College by nearly all the companies, 
the withdrawals amounting to 496 l. annually. The Mercers give a donation reduced from 105 l. 
to 50 l., exacting for this the nomination of two boarders, by which, as Lord Justice Fitzgibbon 
has stated, they make a profit of 9 l. 16 s. instead of conferring a benefit. The other case is 
that of Rainey’s School at Magherafelt. The Salters’ Company formerly gave an annual 
donation, amounting to 180 1. or, according to some of the witnesses, 200 l . ; but on withdrawing 
they reduced their grant to the rent of a market-place, of which they allocated only 66 1. to 
Rainey’s School. 

“ 19. In selling their estates the companies have generally ignored the publie local duties 
which their - possession's had been previously held to impose. In some cases they withdrew or 
curtailed contributions even before the sale. When they did not wholly ignore these duties, 
they made very inadequate and temporary provision. The Fishmongers commuted their annual q. 4926. 
donations in a lump sum of three times the annual amount. The Clothworkers’ Company, 
when selling to Sir Hervey Bruce, exacted from that gentleman a promise, binding only in 
honour, to continue their benefactions for 10 years more ; and it is stated he has done so, and 
even gone beyond the 10 years, using a discretion of his own as to the objects. The sales have 
undoubtedly operated to the material disadvantage of the district, in respect of public objects, 
whatever advantage may have been gained by private purchasers; 

“ 20. The principal representative of the Skinners’ Company, who gave evidence before 
your Committee, while denying the existence of a binding trust, expressed a desire to meet 
the Irish claims**fully and fairly. Mr. Saunders used the following language ; ‘ Where we 
‘ have entirely sold the estate, I confess I personally thought that everyone would recognise 
‘ that if a landlord has. ceased to have a pecuniary interest in land, he is not bound in the same 
‘ way to pay subscriptions. But if the people attach so much importance to, it, and if we 
‘ understand that they did, I daresay the court will be very liberal ; because we wish to apply 
‘ (not that w r e have any obligation whatsoever to do so) our surplus income for purposes which 
1 are useful to the people, and we have done a great deal, or I will not say a great deal, but a 
‘ certain amount in Ireland for founding scholarships and things of that kind.’ And, again, 
when asked whether he thought that the withdrawal of subscriptions was worthy of the 
liberality of a great City Company, the same witness replied: ‘What I. really do think we 
‘ should have done, and I hope will do even though this question of trust is raised, and it is 
‘ actually charged against us that we recognise a trust, because we are liberal, what I think 
‘ we should be inclined to do would be to give for general purposes in Ireland at least as much 
‘ as we gave before. I am sure there is no feeling of illiberality on the part of the Company 
‘ . I would rather see all these donations continued, if it was not recognised that *q. 6564. 

1 we were obliged to do it. The court would feel themselves, that it was only right and proper 5784 , 

‘ to continue these if there is a strong feeling about it.’ Such a position is clearly not that of 
the ordinary private undertaker, and it indicates the consciousness that in selling their estates 
and carrying the whole of the proceeds out of the country, the Companies would be setting 
at naught the local public duties which were imposed upon them by the terms of their 
acquisition. 

“Under the recent Purchase Acts, four Companies had sold their estates in the county of ° Appendix, 565. 
Londonderry up to June 1st, 1890. The Land Commissioners advanced, as the price of the 
estates of the Salters’ Company the sum of 230,596 i. ; for the Fishmongers’, 120,405 l . ; for the 
Skinners’, 132,125 1 . ; for the Drapers’, 95,176 l. In the last two cases the whole estate is not 
yet sold. The total amount of the money paid, therefore, to these four Companies is 578,302 1. 

Besides this, to the three Companies last named, loans had been sanctioneded, but not paid, to 
the total amount of 37,660 1. 

“ 21. Previously to 1881 four Companies had sold. The Grocers’ completed the sale of the Appendix, 552 . 
whole of Uieir Irish estates in 1877, for a net sum, after deducting cost of redeeming tithe and 
the expenses of sale, of 148,624 1. The Clothworkers’ received from Sir Harvey Bruce 
165,000 1. Other circumstances of the earlier sales are not in evidence before your Committee. 

“ 21*. Local grievances were from time to time mentioned, affecting circumstances of 
tenure, management, purchase, and other incidents of the dealings of the Companies with their 
222. b 4 Irish 
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Irish property, and evidence was pressed upon us in these matters. Your Committee, however, 
did not consider it incumbent upon them to enter into allegations of this kind, as the actual 
and probable sales of the property deprived such allegations of their bearing on the course of 
present transactions. 

Mr.Murrough “ 22, An experienced officer from the Land Commission gave some important evidence as 

BStflfc"' 0 to irregularities connected with the sale by the Drapers’ Company. The existence of very 
large arrears of rent was not disclosed, the transaction was delayed in order to press the 
tenants for the arrears, and the bargains for purchase were found, in certain cases, to have 
been made under duress. 

“ 23. Evidence was given by inhabitants of Londonderry and Coleraine on the part taken 
by the Irish Society in the affairs of these towns. It was generally admitted that the Irish 
Society has, in later years, shown an active desire to use its powers for the best advantage of 
the inhabitants, and especially during the occupancy of the office of Governor by Sir Sydney 
Waterlow, and Sir John Whittaker Ellis, now the Governor, and a member of your Committee. 
But the witnesses, including Sir William Miller, who has been live times Mayor of Derry, were 
pretty unanimous in pronouncing the cost of management by the Irish Society excessive ; in 
objecting to the large expenditure on law chai-ges and other matters in London ; in considering 
that inconvenience and delay arose from the necessity of submitting bye-laws to the Irish 
Society in London. Although agreeing, however, that the relation between the Irish Society 
and the Corporation of Londonderry is an indefensible relation in principle, they differed to 
some extent as to the best plan for reforming it. 

“ The suggestions which appeared to have been best thought out were those of Dr. Todd, 
< 3 . 3682 , 3113 . namely, that the portion of the lands conveyed to the City of Derry under the original agree- 
ment between the Corporation and the Crown should now be allotted to the City of Derry, 
and should be managed by the Corporation : that what was allotted to Coleraine should now 
be managed by Coleraine ; that the balance of the estates, both of the Irish Society and the 
Companies’ estates, should be vested in trustees, to be applied by them for general public 
purposes in the locality ; and that, subject to the claims of the clergy and the schoolmasters 
now in office, they should be applied, not to religious purposes, but to purposes of general 
utility in the benefit of which the whole community would participate* 


“ 24. Reviewing this matter, your Committee concur in the observations of the Commission 
on Municipal Corporations in England and Wales in 1854 : — ‘ We do not know of any pretext 
‘ of argument for continuing this municipal supremacy of the Irish Society. A control of this 
‘ kind, maintained at the present day by the municipality of one town in England over another 
‘ in Ireland, appears to us so indefensible in principle that our opinion would not have been 
‘ changed, even if it had been found (which we have no reason to doubt) that hitherto it has 
‘ been conducted with discretion and forbearance.’ 

“ Your Committee further concur in the following recommendation of the Royal Com- 
missioners on the Corporation of London, which also sat in 1854, and in the reasons for that 
recommendation : — ‘ The leading advantages which formerly accrued from the connection of 
q. 2334. ‘ the managing body with the Corporation of London have ceased; and their distance from 

‘ the place where the estates are situated necessarilv creates embarrassment in their adminis- 
‘ tration as well as much additional expense. Foi these reasons we recommend that the Trish 
‘ Society be dissolved, and its charter repealed, by Act of Parliament.’ 

“ Your Committee do not concur in the recommendation that the property should be 
vested in trustees to be appointed by the Lord Chancellor of Ireland, but recommend rather 
that it should vest, some of it in the Corporations of Derry and Coleraine, and the rest in the 
elective county authority which it is understood that Parliament is shortly about to create. 

“ 25. After hearing witnesses from Ireland, and afterwards taking evidence from officers 
of the Companies and others in London, your Committee were addressed by counsel, first on 
behalf of parties in Derry who contend for the existence of public trusts impressed upon the 
Irish estates of the Companies, and next on tiehalf of the Companies, who deny that there is 
any legal limitation to their free beneficial enjoyment of these estates. 

“ 26. Your Committee found at the outset of their inquiry that one branch of it had 
already been practically settled. The terms on which the Irish Society held their estates were 
exhaustively investigated by the courts in the course of a suit brought against the Irish 
Society in 1832 by the Skinners’ Company. The issue was whether the Irish Society held 
their property in trust for the Companies. These proceedings ended in a judicial decision by 
the House of Lords in 1845, definitely answering the question as propounded by Lord 
Finncny,“ n 65 . Cottenham,* ‘ whether the terms of the grant simply constituted the Irish Society ordinary 
‘ trustees for the benefit of the Companies ; or whether the grant was not coupled with certain 
‘ public purposes and trusts independently of the private benefit of the Companies.’ Lord 
Lyndhurst, in delivering the final judgment of the House of Lords, declared that the objects 
for which the Irish Society had been constituted were public and important objects ; that these 
objects were still in existence ; that the funds of the district were applicable to these purposes ; 

• Report of 1889, that the Irish Society have a discretion as to what extent they will apply these funds and to 
12 c &'f. 487-8. what object ; that if that be so, they are public officers invested with a public trust.* 


“ 27. Lord Campbell in his judgment said : ‘ It seems to me that the object of the Crown 
‘ was that public purposes should be attained by the trustees who had the management of 

these 
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< these lands, and I am clearly of opinion that the purposes for which the grant was made still 
1 continue, and that they are and must ever remain trustees for the public.’ 

“ 28. It is true that by the judgment in the Skinners’ Case, it was only decided that the 
Irish Society was not accountable to the Companies, and it was not expressly decided what 
were the limits of the Irish Society’s discretion as against the public. But the practical effect 
of the decision sufficiently shows that it was understood to declare that the powers and trusts 
conferred on the Irish Society were of a general and public nature, and that subject to cost of 
management, it is all trust property for public purposes. For ever since 1845 the whole of the 
profits arising from the property of the Society has been expended in various public purposes, 
whether well chosen or ill chosen, and no surplus has been in any year allowed to remain for 
distribution among the Companies. 

“ 29. This judgment extinguished the claim of the companies to be beneficiaries of the 
property vested in the Irish Society ; and it put an end to their contention that the Irish 
Society holds that property in trust for the Companies. But the judgment, for practical 
purposes, leaves where it was the question whether the obligations imposed upon the companies 
were merely the obligations of undertakers, or were obligations of a public nature such as the 
courts now affirmed to have been imposed on the Irish Society. 

“ 30. Although, however, the courts pronounced no opinion on matters that were not 
judicially before them, the whole course of reasoning and interpretation which guided the 
courts in defining the terms on which the Irish Society hold their estates, seemed to your 
Committee to have direct and cogent bearing on the case of the Companies. 

“ 31. After a careful review of all the transactions which gave to the London Companies 
possession of their Irish estates, and after full consideration of the arguments addressed to 
them by counsel, your Committee find it impossible to recognise valid grounds for separating 
the legal or equitable position held under the Charter by the Irish Society with the undivided 
remnant of the lands, from the position of the companies with the divided lands. 

“ 32. It is contrary to the reason of the case to suppose that the public objects of the 
whole plantation were satisfied by imposing trusts for those objects on the undivided. remnant 
of the lands left to the Irish Society, and extinguishing such objects in the large area divided 
among the companies. 

“Your Committee find no indication, direct or indirect, that the King’s large" general 
intentions, either in 1613 or in 1662, were confined to the undivided land left in the immediate 
possession of the Irish Society. As Lord Langdale puts it, the undivided property ‘ is part of 
‘ that granted for the purposes of the plantation.’ It cannot, therefore, be treated as if it 
were the whole of the property granted for those purposes. In ■ none of the instruments 
produced before us, can we discover any words by which, nor any time at which the original 
motives and reasons specifying public objects were relaxed or surrendered in the case of any 
portion of the lands dealt with by the Charters of 1613 and 1662, whether divided or 
undivided. 

“ 33. The language of the two Commissioners who, in 1613, viewed the lands, and made 
the division, contains no such implication. They simply say that as ‘ it was generally desired 
‘ that a division should be made of all the lands by and among the several companies 
‘ undertaking in this plantation,’ they had proceeded to make an equal division of the land 
into 12 parts. But they go on to say, for Londonderry and Coleraine, and the 7,000 acres, the 
ferries and the fishings, ‘ we are of opinion that a division cannot fitly be made of them, but 
* the rents and profits of them may be divided, and go amongst the several companies.’ 

“ It is clear from this, that, in leaving the two towns and the 7,000 acres undivided, the 
two Commissioners were not thinking of limiting the trusts to this portion of the Royal Grant, 
but merely of the practical inconvenience of letting that important district, involving the 
command of the approach by sea, go from under the direct control of the Irish Society. 
Whether this reasonable explanation of the reservation of the undivided lands be the true one 
or not, it is at least certain that not a word in the records of that transaction contains a hint 
of an intention to restrict the satisfaction of the public trusts and obligations, now by the 
Skinners’ case declared to exist, to any one particular portion of the lands granted. 

“ 34). This would plainly appear to have been the view of Lord Langdale, in the judgment 
afterwards affirmed on appeal by the House of Lords. ‘ I am of opinion,’ said Lord Langdale, 

‘ that the powers granted to the Society, and the trusts reposed in them, were in part of a 
‘ general and public nature, independent of the private benefit of the companies of London, 

‘ and were intended by the Crown to benefit Ireland and the City of London, by connecting 
‘ the City of Londonderry and the Town of Coleraine, and a considerable Irish district, with 
‘ the City of London, and to promote the general purposes of the plantation, not only by 
■ securing the performance of the conditions imposed on ordinary undertakers, but also by 
‘ the exercise of powers and the performance of trusts not ivithin the scope of those 
‘ conditions’ 

“ 35. If this judicial decision, and this foundation for the decision, be sound, as we are 
bound to take them to be, then your Committee are irresistibly forced to the opinion that the 
trusts and obligations which are now undeniably declared to have been imposed upon the 
Irish Society, equally affect and are equally binding upon the companies who took from that 
Society. 

222. c “36. It 
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“ 36. It is true that the conveyances of the lands to the companies contained no declaration 
of trusts ; but then no more did the grant of the lands by the Crown to the Irish Society 
contain any declaration of trusts. And yet no one since 1845, has denied that the Irish Society 
holds the undivided lands under public trusts and obligations. This argument, therefore, from 
absence of express declaration of trusts, is of no weight. 

“ 37. It is true also, that the companies have pretty uniformly denied the existence of all 
binding trusts. But then, up to the filing of the Bill in Chancery by the Skinners, the Irish 
Society took the same view of their position in respect of the public, as is still taken by the 
companies. Yet that view the courts pronounced to have been for upwards of 200 years a 
mistaken view. The mere fact, therefore, that the companies have for 250 years regarded 
their contributions for public objects as purely voluntary, is no ground for inferring that the 
courts would support that construction of the instruments. 

“ 38. An opinion of the late Sir George Jessel was handed in, to the effect that the 
companies were absolute owners, but from his giving no reasons, and from his brief consideration 
of the subject, no decisive weight can be attached to it. 

“39. Your Committee are of opinion that the moneys paid by the individual members 
of the companies, in obedience to a compulsory levy by the Common Council, were of the 
nature of a tax, and were not a price by way of purchase. They are led to this inference, 
among other considerations, by the language used in the Licence in Mortmain (1615). That 
instrument recites that the companies disbursed, expended, and bestowed their money, not as 
ordinary purchasers, but in testimony to their true obedience to the King, and for advancing 
•Appendix, 178. his desires in furthering the works of plantation ; and in the same recital the willingness and 

intention of the companies to be at further charge, is evidently mentioned as one of the 
considerations of the license. 

“ 40. Again, in the same license, the Irish Society are authorised to alienate such and so 
Linei dix, ‘ 70 ' much of the lands as the society ‘ may be willing from time to time.’ This discretion cannot 

be reconciled with the contention that the original monies levied on the companies constituted 
a purchasing price. 

The City, moreover, undoubtedly, after the grant of the lands, levied money on the 
companies for the purpose of the plantation, and on other occasions applied to the companies 
themselves for voluntary contributions. This is obviously inconsistent with the position that 
the companies had paid a price once for all in 1627. 

“ According to a former master of the Skinners’ Company, a sum of 1 20,000 1. was levied 
3 Saunders, 5-i-u. upon the companies in respect of the plantation in Ireland.* Some doubt was thrown upon 
the object of this levy, but if that were what Mr. Saunders affirmed it to be, then such a 
circumstance would seem to show that the companies were not purchasers of the lands granted 
to them, and that the conveyances by the Irish Society did not discharge the companies of 
further liabilities, as if they had been either by purchasers for value or private undertakers. 

“ Your Committee, in fine, are unable to discover any better grounds for placing the 
companies in the position of purchasers or of private undertakers, than those which the courts 
declared not to be valid grounds for regarding the Irish Society as representative of purchasers 
or private undertakers. 

“ 41. For many years past those interested in the solution of these questions were anxious 
to have them determined through the judgment of a competent tribunal. The cost, however, 
of such proceedings would be so formidable, and the interest of any individual so slender, 
while the interest of the companies is so great, that it is not surprising that no action has 
ever been taken. But your Committee are of opinion that a primd facie case exists for the 
proposition that, inasmuch as the courts have declared that publie purposes are permanently 
attached to the lands preserved by the Irish- Society, permanent public objects still follow the 
lands conveyed by the Irish Society to the companies, and the proceeds of the sale of 
such lands. 

“ 42. In a matter of such gravity your Committee consider that the intervention of 
the Attorney General is required. Meanwhile, the conclusions established by the Royal 
Commission on the companies presided over by Lord Derby (1882-84), in respect of the 
endowments of the City Companies generally, appear to be entirely applicable to the portion 
■of those endowments existing in Ireland. It would be unjust to exclude the Irish tenants of 
the companies from the benefits of the policy of Land Purchase, but it is indefensible to 
allow the vendors, by means of the Purchase Acts, to divest themselves of all the great local 
responsibilities peculiarly attached to their Irish estates. Your Committee consider that the 
proceeds of the sales constitute a fund, the benefits of which should, in conformity to the 
principles of the Commission of 1882-84, accrue wholly for purposes and objects described by 
Lord Langdale as ‘ territorial,’ that is to say, local and Irish.” 


DRAFT REPORT, proposed by Sir William Marriott, read the first time, as follows : — 

“ I. The immediate occasion for the inquiry which your Committee has been appointed to 
conduct arises from the sale by certain London Companies of their estates in Ireland, and from 
the probability that this example will be followed by remaining Companies. These transactions 
have brought into immediate and practical prominence two questions of great importance. Do 

the 
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the London Companies hold the Irish estates vested in them subject to trust capable of being 
enforced in a court of law ? Secondly, if no legal trusts are imposed by the instruments in 
which the Companies found their title, did earlier documents, or did attendant circumstances, 
attach to the possession of these estates obligations of such a kind that, though not enforceable 
in a court of law, it would be proper for Parliament to take cognisance of them ? 

“2. The task of pronouncing with decisive authority upon the legal construction of the 
charters and instruments referred to us can plainly only be performed by a judicial tribunal. 
Your Committee understood their province to be to hear a full statement from the parties 
concerned of the various positions maintained by them, to collect the arguments by which 
those positions were supported and defended, and finally to report to the House whether or 
not a primd facie case had been established by those who insist that the grant of the estates 
was coupled with public purposes and trusts in Ireland, independent of the private benefit of 
the Companies, and independent of the destination of the general funds of those Companies 
in England. 

“ 3 It is not necessary to set out at length the history of the acquisition of theii 
possessions in Ireland by the Irish Society and the City Companies. In an Appendix to 
this Report will be found a detailed statement of the facts affecting them, and of the reasons 
which have guided your Committee. 

« 4 The Committee have heard evidence from persons in official positions, and from 
ministers of religion and others, interested in the prosperity of Londonderry, Coleraine, and 
the region round about. The effect of this evidence concerned, first, the Irish Society, and, 
secondly, the London Companies. 

“ 5 With regard to the Irish Society, it was not disputed that the bulk of the revenues under 
their control have been during the last 70 years, that is to say, since the decision of the House 
of Lords in the case of The Skinners 1 Company v. The Irish Society, and still are disbursed for 
public purposes of a beneficial character in the settlement. Suggestions were made, but scarcely 
pressed, that the cost of administration might be reduced. Suggestions were also made that a 
local governing body should be substituted for the Society as now constituted, but on this point 
the witnesses were not unanimous. 

“0. As to the Companies, the evidence amounted to this, that if they are to be regarded 
as the absolute beneficial owners of their estates, their benefactions m the districts where their 
respective estates are or were situated, have been liberal, but if they are to be legal dec! as 
trustees for public purposes of the rents and profits of their estates, and the proceeds of sales, 
then their benefactions have fallen short of what ought to be required of them. 

“V. The evidence given on behalf o f the Irish Society and the Companies consisted, in 
the first place, of accounts, and in the second place, of deeds and documents. 

“8 In order to enable the Committee to appreciate the enact position taken up by those 
who allege the existence of trusts and obligations, and the counter-position taken up by the 
Irish Society and the Companies, counsel were heard on both sides, and to avoid any question 
as to their cases being duly represented to Parliament, the Committee permitted the addresses 
of counsel to be printed with the evidence. 

« 9 -phe fi rs t question your Committee has to decide is whether the Companies have a 
right to alienate. It appears that the sales which have taken place are 


Haberdashers - 
Merchant Taylors 
Goldsmiths 
Vintners - 
Clothworkers - 
Grocers 


about 1675 
1728 
1730 
1737 

1871 

1872 


Salters 
Fishmongers 
Skinners - 
Ironmongers 
Drapers 


about 1885 
„ 1886 
„ 1886 
„ 1889 


« With respect to the sales since 1885 in all these cases the title of the Companies to sell 
has been approved by the Land Commissioners who had to sanction the advance ot public 
money on the security. 

“10. No objection seems to have been raised to the Companies selling or alienating till 
the year 1871. Then the Clothworkers’ Company contemplated a sale to Sir Hervej -thuce, 
and before it was carried out it was objected to by their tenants, who took great trouble m 
attempting to prevent it. A deputation of the tenants came to London and presented memonals 
SSKEs' Company, and to the Merchant Taylors’ Company who, in the case o 
this property, were associated with the Clothworkers 1 ' Company, and to the Irish Society not 
objecting to the Company’s power of selling, but complaining of their sellm 0 to bn Neivey 
Bruce without living the tenants (who they declared would give a higher price) the letusal. 
The C depmtation°was lupported by a resolution of the Coleraine Town 0— 
of the tenants’ memorial. Previously to this the farmers on the estates ot all the Companies 
had memorialised Mr. Chichester Fortescue then Chief Secretary for I^ el ^fc“&he 0 H^h 
Companies whether they would be disposed to sell their Irish estates on the teims ot the Irish 
Land Bill then before Parliament. 

“ II. The Clothworkers' Company replied to these memorials by stating wjf 1 ne S otiat,ons 
with Sir Hervey Bruce had gone too far to allow them honourably to diaw back. 
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“ 12. Thereupon a case was prepared and laid before the then Solicitor General, the late 
Sir George Jessel, for his opinion, together with a copy of a memorial intended to be submitted 
to Mr. Gladstone, then Prime Minister. The case states that the action of the Government 
would depend very much on the answer to the question whether the Crown had a right to 
intervene and stay the sale of the estate to Sir Hervey Bruce, and also that the Government 
would be disposed to go the full length they could to arrest the sale. All the documents relied 
upon by Mr. Walker and Mr. Lea in pleading before us, the case of the tenants were laid before 
Sir George Jessel, including the Skinners’ Company’s case. 

“ 13- The questions asked of Sir George Jessel were, (1) * Whether the Crown by the 
1 Attorney General has the right to interfere in the sale of this property by the Clothworkers’ 
‘ Company, and if so, whether counsel would advise a Bill by information at the suit of the 
‘Attorney General to be tiled.’ This question Sir George Jessel answered in the negative; 
(2) ‘ Whether the Clothworkers’ Company can appropriate to their own uses in the City of 
' London the entire purchase-money without reserving any portion of it for the public use of 
‘ the plantation in Ireland.’ This question he answered in the aflirmative; (3) ‘Whether the 
‘ Clothworkers’ Company are trustees for any public general purpose connected with the 
‘ plantation of Ulster, or for any other public purpose in the City of London or County of 
1 Londonderry.’ To which the answer was, ‘ I answer this in the negative. I am of opinion 
‘ t ^ afc ^e Clothworkers’ Company were in the same position as individual undertakers in the 
‘ other settled counties, that is, they are ordinary owners in fee-simple, subject only to the 
‘ reservations expressly contained in the conveyance to them, and can therefore, like other 
‘ owners of fee-simple, sell their own property for their own benefit to whom they please.’ 

“ 14. It was stated in evidence before us by Mr. Glover, that the tenants of the Cloth- 
workers’ were dissatisfied with Sir George Jessel’s opinion, and laid the same case before 
Mr. Law (afterwards Lord Chancellor of Ireland), but without informing that gentleman of 
Sir George Jessel s opinion, and that Mr. Law arrived independently at the same conclusion as 
Sir George Jessel. 

"15. No other opinions of counsel were placed before us, and there have been no leo-al 
decisions upon the points submitted to Sir George Jessel and Mr. Law. 

“16. In face of such opinions, your Committee cannot see that the London Companies 
hold their Irish estates vested in them, subject to trusts capable of being enforced in a court 
ot law, nor can they say that any earlier documents or attendant circumstances attach to the 
possession of these estates obligations of such a kind that, though not enforceable in a court of 
law, it would yet be proper for Parliament to take cognisance of them. 

i -l} 7 ] As tbe n Irish Societ y> y° ur Committee are of opinion that a discretionary trust is 
admitted on all sides, and that the practice which has subsisted during the last 70 years of 
devoting to public purposes the net revenues of the estates held by the Society ought not to 
be disturbed. Tnere is no excessive fund, nor is there likely to be at any time in the immediate 
future, and inasmuch as no part of the fund is contributed by rates and taxes or any levy on 
the inhabitants, your Committee do not consider that any case is made out for any alteration 
m the constitution of the Society.” 


Judgmout of 
Lord Eyndhurs 
In Skinners' 
Company ». Iri 
Society, App. 


Details set forth 
in State Papers. 
1608—1010, 


DRAFT REPORT, proposed by Sir John Whitaker Ellis, read the first time, as follows : 

“ 1. The -I rish Society were incorporated and their estates in Ulster were granted to them 
by a Charter of King James I., dated the 29th March 1613, and confirmed by a Charter of Kino- 
Charles II., dated the 10th April 1662, under the following circumstances : 

+ i t - 2 'i *2 t 1 1 ‘® eav] y P arfc of the rei g n of James I., by reason of the attainders consequent upon 
tne Irish Rebellion, a large tract of country in Ulster became escheated to the Crown The 
King being desirous of settling these lands with British and Scotch subjects, and of establishme- 
nt Protestant religion, seems to have considered that his object would be best promoted bv 
inducing the Corporation of the City of London to take a prominent part in the scheme which 
^generally known as the Plantation of Ulster. 

., Negotiations extending over a considerable period took place between the Privy 

Council and the Corporation of London, which terminated in certain articles of agreement, 
dated the 28th of January 1609 (equivalent to 1610 according to modern computation) made 
between the Lords of the Privy Council on the one part, and ‘the Committees (sic) appointed 
of the o\hL p -ir t* 1 ° n G ° UnCl1 ° n behalf of . the Mayor and Commonalty of the City of London’ 

■n articles it was stipulated on behalf of the King, that the site of the city of 

Derry, with 4,000 acres contiguous to it, and the town of Coleraine, with 3,000 contiguous acres 

abir90 n nS Venmg i be< ir?L tb \ River Ro ? h F °y le and th e River Bann, containing 

about 20,000 acres, together with the fisheries of Lough Foyle and the River Bann, should be 
granted to the Corporation of London. They were also to have Admiralty rights alon<r the 
whole range of the coast and certain other advantages. On the other hand, the Corporation 
undertook to build a certain number of houses in Derry and Coleraine, to construct fortifica- 
tions, to provide a garrison for the fort of Culmore, and to provide the necessary funds for the 
general purposes of the undertaking. J 

“5. The 
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• i'u jF he 1 uestlon ; then arose as to how the money was to be procured, and the Corporation Mr. 
raised it trom the various Livery Companies by assessment and levy upon them in certain ?,!n 
proportions, and these Companies raised their several contributions from their constituent J*? 9 
members by poll. Further sums were subsequently from time to time raised in a similar 
manner, amounting m the whole to a very large amount. 


cv’s livid., 

L of Report/ o 


, Question 


. .. . A P™P osal was tl >«» t>y the Corporation of London that they should assiun over 
to the Livery Companies the whole of the territory betweon Lough Foyle and the River Bann 
and which was accordingly divided between them in satisfaction of the amounts advanced to 
the Corporation to enable them to complete the plantation. Apparently all the Companies 
with the exception of two accepted the offer, and the share of these two became vested in the 
Corporation of London. In the year 1618, the Charter above referred to was granted. It gave- 
very large powers of control to the Irish Society, and in particular a power for them ‘ to direct 
constitute, and ordain for and on the part of the Mayor and Commonalty and Citizens of our 
City of London, in our Kingdom of Eugland, all and singular things which, for, or concernin'* 

‘ the plantation, supply or establishment, constitution and government of the aforesaid City of 
' Londonderry and of all other the lands and tenements hereunder in these presents mentioned 
! to be granted shall seem to be most profitable and expedient, and also to send orders and 
‘ directions from this Kingdom of England into the said Realm of Ireland by letters or other- 
‘ w “ e for the ordering, directing, and disposing of all and all manner of matters and things 
whatsoever of or concerning the same plantation, or the disposition or government thereof.’ 
It also made a grant of the whole County of Londonderry to the Society with the fishings of 
the Bann and Lough Foyle and certain advowsons and other rights and franchises. The Society 
were bound by the terms of the Charter to convey certain lands to the Bishop and Dean of 
Derry, and to keep a Ward in the Castle of Culmore. The Charter also created a Port, and 
granted Admiralty rights and other privileges, and gave to the Society the right to create 
Manors, and to grant by Copy of Court Roll or otherwise for any estate and at ami rents 
whatsoever and to hold Courts. ' 


“ 7 - TIlis Charter constitutes the County of Londonderry, the City of Londonderry, and 
the Town of Coleraine, incorporates the City of Londonderry with a Mayor and other usual 
officers, and a power of making bye-laws subject to the approval of the Irish Society. 

“ 8- In •&* year 1662, Charles II., in consequence of proceedings which had taken place in 
the Court of Star Chamber, granted to the Irish Society a new Charter, which, after recitin'* 
a promise of restitution by Charles I., went on to say that the King intended to replace the 
parties in their former position, precisely in the same way as if nothing had been done. The 
new Charter then purports to re-incorporate the Irish Society, and to convey and confirm its 
estates, and to carry out the stipulations and conditions of the first Charter so far as they 
were applicable, having regard to the lapse of time, precisely in the same way as if nothin" had 
been done. Thereupon the Society re-granted their lands to the Livery Companies as before, judgments 
and from the date of that Charter (1662) up to the year 1845 the Irish Society held possession Lyudimrat, 
of the lands other than those conveyed by them to the Livery Companies, and applied the panye^ush" 1 " 
rents and profits in the County of Londonderry for the building and repairing of churches, vM 
chapels, public schools, the payment of schoolmasters, the building of bridges and fortifications! 
the general defences of the country, and a variety of other public objects ; and, after satisfying 
these objects, they paid over the surplus to the different Livery Companies, according to the 
proportions of their several contributions. 


“ ?■ Your Committee have been spared any great research as to the trusts and obligations 
attaching to the ownership of the estates held by the Irish Society, owing to the fact that these 
questions have been decided by the House of Lords on appeal in the case of the Skinners’ Com- 
ply r. the Iri — Socifty, which is fully reported in Vol. 12 of Clarke and Fennelly’s House of App.No.ito 
Lords Reports. The judgments of the learned Lords who decided that case are fully set forth R ° p ° rt of com- 
m Appendix No. 1 to the Report of your Committee, made in the Session of 1889. 

“ 10. Your Committee consider that the trusts and obligations imposed on the Irish Society 
cannot be better summed up than they were by Lord Lyndhurst (then Lord Chancellor) in the 
following passages extracted from his judgment: — - 


The remaining question to be considered, so far as relates to the duties of the Corpo- A PP .No.ito ■ 
! '' a Lon, that is the Irish Society, is, have they a discretion with respect to the manner in which cStte 8ol f Cot 
they shall discharge their duties, the extent to which they shall be carried out, and the objects 1889 , p- ° 
to which they shall be applied ? My Lords, by the very terms of the Charter, by the very 
terms by which they themselves are constituted a Corporation, they are to do for the purposes 
of the government what they shall consider meet and expedient; they have a discretion 
therefore directly vested in them, but, my Lords, it is unnecessary to refer to the words of 
the Charter for that purpose ; the very duties they have to perform import discretion. If 
they have authority to superintend and govern (and they were established for that purpose), 
if they have authority to superintend and govern and make laws and ordinances for the 
purpose of superintending and governing this district, of course they must have a discretion 
as to what objects it shall be applied to, and in what manner that power shall be exercised. 

My Lords, the result of all these observations is this, that the objects are public and impor- 
tant ; and they were constituted for the purpose of carrying those objects into effect ; that 
those objects are still in existence, that the funds of this district are applicable to those pur- 
poses, that they have a discretion to exercise as to what extent they will apply those funds 
222 - c3 'and 
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lK ], 44 < an d to what objeots. * * * * Now my Lords, if that he so, the conclusion I come to appears 

‘tome to be irresistible ; they are public officers, they have public duties to perform of an 
1 important kind. By the terms of the Charter of Charles II. ; independently of any general 
‘ reasoning, this property is given to them for these very purposes ; they have applied it for 
1 these purposes ; after they have satisfied the purposes, which purposes are entirely in their 
1 discretion, they have been in the habit of paying over the surplus funds in round sums, I think 
‘ it is stated, but, however, they have paid over the surplus funds to the different Companies in 
‘ proportion to their original contributions, but that depends entirely on the will of the Society, 

‘ I mean as to the amount. They are to exercise their judgment as to what is necessary for 
< the performance of their public' duties, and after they have satisfied these duties, after they 
‘ have applied to public objects what, in their judgment — is the fair exercise of that judgment — 

* is necessary for those objects, then it is, and then only, that the surplus which remains, subject 
‘ to their discretion, has been usually paid over to the Companies. Now it is perfectly clear, 

1 therefore, in this state of things, that they cannot be considered as trustees for the private 
‘ benefit of the Companies. If "they are public officers, and have in any respect neglected their 
‘ duty, they are liable to account, but they are not liable to account to the Companies. They 
‘ may be liable to account to the Crown ; they may be liable to account for misconduct to the 

• Corporation of the City of London ; they are elected by the City of London ; they are half of 
‘ them removed every year ; the City of London can exercise a control over them ; if they 
1 misconduct themselves, they can be restrained and kept in order by the authority of the City 
‘ of London, or by the authority (if these are public objects) of the Crown, but they are in no 
‘ respect, as it appears to. me, amenable to the private Companies for the manner in which they 
‘ discharge their duties.’ 

“ 11. Ever since this decision the Society have exercised the unfettered discretion which 
was given to them by their Charter, by spending the whole of their income . (after paying- 
expenses) for public purposes in the County of Londonderry, and have never paid any monies 
whatever to the Livery Companies. 

“ 12. With regard to the mode in which the sales of the Irish Society’s estates have been 
effected, or can be effected consistently with the aforesaid trusts and obligations, it appears 
that the greater part of the estates of the Society were, as hereinbefore mentioned, divided 
amongst the various Livery Companies even before the Charter of James I., and were subse- 
quently conveyed to them after they had obtained licenses to hold lands in mortmain. No 
doubt these conveyances were cancelled by the proceedings in the Star Chambex - , yet having- 
regard to the fact that those proceedings were declared illegal by Parliament by a Committee 
of “this House, and also having regard to the terms of . the original Charter, and to the fact of 
the confirming Charter of Charles II. and the immediate re-grants to the Livery Companies, 
and to the fact that licenses in mortmain were granted to the Companies to enable them to 
hold these lands, your Committee do not consider that it is now possible to question the 
validity of the conveyances to the vai-ious Livery Companies. 

Evidence. Mr. “ 13. With regard to the residue of the estates of the Irish Society, they consist of between 

Durie Miner, in ^qqq an( [ 8,000 acres in the County of Londonderi-y, of which about 4,000 are situate in and 
around the City of Londonderry, 3,000 in and around the Town of Coleraine, and the residue 
(which were pui’chased from the Ci’own in September 1861) at Culmoi’e. 

Evidence, 1800 : « ].p Qf the lands in the City of Londonderry, it is stated that nine tenths were in the 

66M-5." tg ° eighteenth century gi’anted to divei’s pei'sons on perpetuity leases, but the Society discontinued 

to grant these leases because (as was admitted by a witness who made complaint as to this 
Mr. Magee, 277i. discontinuance) it was found that those who had pei’petuity leases incumbered their lands in 
Mr. Montgomery, such a manner as to prevent their being properly and economically developed. In recent years, 
Mr^Magee 2702 however, this difficulty has been to a great extent removed, and under the governorship of Sir 
John Whittaker Ellis,' perpetuity leases have again been granted on stricter conditions as to 
building improvement and otherwise, and also in such small areas as to prevent the property 
getting into the hands of middlemen, under whose ownership it was found the property greatly 
deteriorated. 

Mr. Eccies, 2088 . « 15- It was also stated that the greater part of the Society’s property in Coleraine was 

held on perpetuity leases. 

“ 16. The Society has also sold considerable portions of its property to tenants when found 
to be in the interest of all parties to do so. 

“ 17 . With regard to the administration by the Irish Society of its property, your Com- 
mittee heard a considerabla number of witnesses, from whose evidence we conclude that the 
administration by the Society is at present generally satisfactory and popular. No one 
contested the legal right of the Society to apply their income as they are at present applying 
it ; and although many of the witnesses suggested what they considered improvements, they 
were by no means unanimous, and in many instances were obviously swayed by their personal 
predilections. The only point upon which they were unanimous, was in the demand that the 
property should continue to be administered exclusively for the benefit of Derry and Coleraine 
and the County of Londonderry. Many of the witnesses called before us, however, made 

divers 
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divers specific complaints which your Committee think it right to deal with, and which may ho 
broadly divided into seven clauses, viz. : — 


, ,P") ^hat the Society had retarded the development of Londonderry and Coleraine 

by refusing to grant perpetuity leases. 

(2.) That the Society were in the habit of frittering away their funds in small 
grants to a variety of charitable and religious, or educational objects, instead of applying 
it en bloc to some great public undertaking. 

( 3 0 That t} ) e Episcopal Church was favoured, and, in particular, that the Roman 
Catholic community shared but little in the Society’s bounty. 

(4.) That the establishment expenses of the Society were too great. 

(5.) That jobbery had taken place in relation to the granting of leases. 

“ (6-) That the members of the Society only hold office for two years, and 

(i.) That it is anomalous that a fund which is to be devoted exclusively to Irish 
purposes should be administered by a body of gentlemen residing in London. 

“ 18. (1.) As to the first of these complaints, as above stated, nine-tenths of the Society’s 
property in Derry was in fact granted on perpetuity leases in the two last centuries, and four- 
fifths of the Coleraine property was held on a similar tenure. It was also admitted by 
witnesses generally hostile to the Society that under the present governorship of Sir John 
Whittaker Ellis not only are perpetuity leases freely granted. in proper cases and under proper 
conditions, but the lessees are allowed to purchase the fee-farm rents, so as to convert their 
holdings into fee simples. Whatever, therefore, might have been the case during the first half 
of the present century, when the granting of perpetuity leases was suspended for ample reasons, 
there seems to be no real cause for complaint on this head at the present time. 
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“ 19.— (2.) With regard to the allegation that the Society are in the habit of frittering 
away its resources, it appears that the Society does in fact make numerous small grants of 5 L, f - rff Vl |, ar 
20 1, 30 1., and 50 1., and other larger amounts, to various charities, associations, schools and f°°- ’ 
churches ; and it further appears that the Endowed Schools Commission of 1854-1858, recoin- 
mended that ‘ all the funds devoted to education under the Charter of the Irish Society should . J,,stice 
‘ assume a definite form, and be placed under a system of efficient management ; and with this MtZ61bb °"’ 135 °' 
‘ view that the scattered funds of the Society should be secured for, and concentrated on a 
‘ limited number of endowed schools on this foundation in the County of Londonderry.’ Since 
this report was made, however, circumstances have greatly changed ; and had this recommen- 
dation been carried out, the Society would have now been justly accused of devotino- their 
funds exclusively to the education of the middle classes instead of to that of the poor. °In the 
first place, primary education is now held to be of very much greater importance than formerly, 
and it is of course obvious that schools for primary education cannot be concentrated, as may be 
done in the case of intermediate schools. Moreover, the Irish Society have since 1858 quite 
sufficiently concentrated their efforts, so far as intermediate schools are concerned, and have j^ rd Ju9tic0 
more than doubled their expenditure on education, the average annual amount now being raWibbon, 0 i367. 
upwards of 3,000 l., and in some years eery considerably in excess of that sum. The two 
intermediate schools to which the Society give the greatest support, are Foyle College (which 
is in the main an Episcopalian school) and the Londonderry Academical Institution (which is 
mainly Presbyterian). At one time the Society made an annual grant to Foyle College of T nIJ , 

HO l. 15 s. 4 cl. only . This was subsequently increased to 480 l., but in 1877, the school being 

in a very depressed state, the Society came to its rescue, and agreed to pay 850 1, for two 1373, im ‘ 

years, thenceforward reducing the payment by 50 l. per annum until it reached 500 l. per 

annum, at which sum it has remained. Lord Justice Fitzgibbon candidly admitted that this , H 

school has since been very successful, and is now getting on extremely well. The Society in i'»*gib^“u74- 

addition to the 500 l. for the Head Master’s salary, give considerable sums to Assistant Masters . 

and for the repair of the building. 


“ 20. With regard to the Londonderry Academical Institution, it was originally established 
by voluntary effort on the part of the inhabitants, but has been largely supported by the Irish 
Society. The Society also entirely support a free primary school of their own at Coleraine, 1 itzr:il ’ 1)0 ' 1 - 1309 - 
which has an attendance of upwards of 600 pupils. Generally it appears that the Society i.oni justice 
subscribes on the average about 1,500 1 . per annum to schools under Episcopalian management, ,#M * 

and about 1,500 1. to schools under the management of Presbyterians and other Protestant ■j'sV- 7 oSif°''' ery ' 
sects, including the Londonderry Academical Institution, Magee College, and the Coleraine 
Academical Institution (which was described by Lord Justice Fitzgibbon as one of the best l....i Justice; 
schools in Ireland). Lord Justice Fitzgibbon stated that although the Society gave money to iJofifin'cTiw’s 00 ' 
the governing bodies of divers schools, they themselves were unable to see to their application. 

This, however, is not so. The Lord Justice frankly admitted that the most efficiently managed 
schools in Ireland are those managed by local bodies, and the whole of these schools are 
conducted and managed by local and resident committees or governors. Your Committee do 
not think that there is much force, therefore, in the remark of the Lord Justice, as the 
Society’s schools and all other aided Institutions are so managed, subject only to an annual 
useful supervision and control by the Society. 


“ 21. With regard to other public undertakings, the Society have from time to time made 
very liberal grants where the occasion justified liberality. The following instances may be 
quoted as illustrating this : They erected the Cathedral at Londonderry, and recently largely 
222. c4 contributed 
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contributed towards the cost of its restoration : they granted 4,000 1. for the Londonderry 
Water Works ; 40,000 l. ( i.e . one moiety of the whole sum required) for freeing Derry Bridge ; 
and a lar«-e sum for providing a Guildhall for the City of Londonderry, and converting the old 
Hall for the purposes of Technical Education. They also granted 1,000 l. towards the erection 
of a Town Hall at Coleraine; 2,000 l. for the restoration of the Church ; 1,000 l. towards a 
Cemetery there ; 2,500 1. towards providing that town with water, and 37,240 l. for improving 
the navigation of the River Bann. 

“ 22. On the whole, your Committee, having regard to the fact that the Society have been 
able, partly by raising money under the authority of Parliament, and in others ways, to make 
these large grants when the occasion presented itself, do not consider that the giving of the 
numerous small sums to divers deserving religious and charitable objects is a ‘ frittering away ’ 
of the Society’s funds. Moreover, these donations are of such a character as would' usually be 
given by a resident landlord owning property of a similar nature to that held by the Society, 
and although given in small amounts they afford considerable assistance to the donees, and so 
encourage a great deal of modest but substantial good to be done by voluntary effort, and there 
can be no doubt that if they were stopped considerable injury would be done to the county of 
Londonderry, and dissatisfaction would be felt throughout the district and much good work 
cease. 

“ 23. Your Committee also desire to point out that the only method of preventing the 
giving away of the Society’s funds to numerous small objects, would be to change the wide 
discretionary trust now vested in the Society into an express trust for some defined object or 
set of objects which might or might not eventually have a good result. The fact that the 
discretion given to the Society has enabled them to give effective assistance to such diverse 
public objects as the freeing of Derry Bridge, the improvement of the Bann, the re-establish- 
ment of Foyle College, and the supply of water to Londonderry and Coleraine, seems to prove 
that the elasticity of- the present trust is extremely useful and could not be taken away without 
serious injury to the public interests of Londonderry and Coleraine, and without stirring up 
very considerable discontent in the district. 

« 24.— (3.) With regard to the complaint that little or none of the Society’s money goes to 
assist the Catholic population, it is doubtless true that the Society do not generally give 
support to Roman Catholic Churches, for the simple reason that their Charter states that one 
of the objects for which they were formed was to spread the Protestant religion. It appears, 
nevertheless, that for some eight or nine years the Society have subscribed 129 1. per annum to 
the Catholic College known as St. Columb’s College, and have assisted other schools and objects 
in which the Roman Catholics are primarily interested. It is not, however, true that the 
Catholic population get no benefit from the funds, as they, equally with the Protestants, get 
the benefit of the contribution of over 1,200 l. per annum, which the Society make towards the 
general expenses of the Corporation of Londonderry, and of the various contributions to 
harbours, waterworks, bridges, and other public works which the Society are accustomed to 
make. Moreover, the Primary Schools of the Society are conducted on the Irish National 
School system, and are open to children of all religious denominations. 

“ 25. — (4.) With regard to the establishment expenses, these may perhaps seem a somewhat 
large percentage on the income of the Society, but it must be borne in mind that the estates of 
the Society are split up into numerous small holdings, the majority of which are held upon fee 
farm rents, and that consequently the expenses of collection and management are necessarily 
high ; and we would further remax-k that the greater portion of the rents were fixed many 
years ago, and are, in fact, ground-rents far below the present value of the ground. Complaint 
was made of the cost of the annual visitation of the Society to Londonderry and Coleraine, and 
particularly of the cost of a dinner given at each of these places to the chief tenants and other 
residents. It appears, however, from the evidence that this expenditure is not unpopular in 
the district. One witness who considered the Society’s expenses to be high, when asked 
whether he would stop these entertainments, replied ‘ I do not know, the Irish are very fond 
‘ of hospitality.’ It may be mentioned that the Mayor of Londonderry gives a return 
dinner. 

“ 26. It must not be forgotten too that most of the money is expended in the locality, and 
the general agent of the Society being resident in Londonderry, takes the place of a resident 
landlord, and generally the local trade is thereby benefited. 

“ 27. Your Committee, therefore, while recommending that a wise economy should be 
observed by the Society, are not prepared to say that the establishment expenses are such as 
can reasonably be objected to, nor i,s it probable that a differently constituted body would 
administer the property with greater economy. 

“ 28. — (5.) The allegation of jobbery was made by a Mr. Ballantine, a builder and 
contractor at Londonderry. He was at first unable to give any case in support of it, and 
admitted that it was grounded only upon general conversations in society in Derry. 

29. He, however, subsequently made a specific allegation that a former agent of the 
Society procured the grant of a lease to his father-in-law at a scandalously low rent. 

30. This story was, however, in the opinion of your Committee, completely negatived by 
the evidence of Mr. Moore, J.P., of Londonderry, and your Committee are satisfied that no case 
of jobbery was proved. 

“ 31.-- (6.) As 
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“ 31 .— ( 6 .) As regards the allegation that it is a disadvantage for the members of the 
Society to retire from office at the expiration of two years. This is a matter of opinion, but as 
the Governor is practically elected during good behaviour, he is able with the assistance of 
those members serving for the second year, and the aid of the permanent officers, to ensure a 
continuity in the administration of the Society’s affairs. 

“ 32 . — ( 7 .) With regard to the contention that it is an anomaly that the funds of the Irish 
Society should be administered by a body of English gentlemen residing in London, and that 
consequently the Society ought to be dissolved, and its property vested in a body of local, or, 
at all events, Irish trustees, your Committee find that this view is by no means universally 
entertained in the district. It was by the means of' the City of London that the plantation of 
Ulster was originally formed, and without the protection, both military and civil, afforded by 
the City of London, the prosperous, loyal, and industrious inhabitants of the Province of Ulster 
would, in past times, have been driven out of the country, and it is not unreasonable that the 
association of the City of Londonderry and the town of Coleraine should be maintained with 
the City of London to whom they owe so much. Dr. Todd, a local solicitor, and Mr. Ballantine, 
a local builder, were two of the chief witnesses who desired to see the Society destroyed, but it 
is very questionable whether their view that no more of the money ought to be devoted to nr. Todd, 3091- 
religious purposes would be popular among the Protestant community of Londonderry. The i antine 
suggestion that the fund should be divided and part devoted to educational purposes, and part 4022. an e ’ 
to purposes connected with local improvement, and that the latter part should be handed to Dr - Toad, 3 in. 
the Corporation of Derry, was stoutly opposed by many witnesses, who criticised the Society 
in no friendly spirit. For instance, Mr. Baxter, who was Mayor of Derry in 1890 , in answer to 
the question whether the property would not be better managed by Irish trustees, answered, 

‘Some are of opinion that it would be and others not,’ and being further pressed on the Mr. Baxter, 2273. 
point by Mr. Sexton, said, ‘ We are satisfied with the manner in which the Society of late have Ib - 2274 *’2289. 
‘been managing and distributing the trust.’ Further on this witness, in answer to other Jb - 2202-2304. 
questions, stated that he was not quite sure whether the trust could be better managed in 
Ireland than in London, and that it would very much depend upon the parties appointed. 

Sir William Miller, who has been five times Mayor of Derry, and who appears to have had 
great experience of the district, and who keenly ci-iticised the Society’s management, stated 
that he ‘ was not prepared to advocate the change to local trustees,’ giving as his reason that 
‘ local pressure might be brought to bear on them to do things that they should not do,’ and 
that local management might be liable to abuses. J4 ” 2 ’ 77 ’ 

“ 33 . Mr. Magee again, who has been for eight years a member of the Corporation of 
Derry, and who gave evidence generally hostile to the Society, stated that he would not approve 
of the funds being placed in local hands, being apparently afraid that local influence might Mr. Magee, 2795, 
beget corruption of a serious kind. Being further pressed on the point he said, .‘ With money f ™' m7 276S 
‘like this, and remember this is the case of money, a lot of which is given away in charity, the 
‘lives of the members of the local body would be pestered to death if they had the adminis- 2831 ' 28B0 ‘ 
‘trationof it themselves.’ Further on he added, that he now thought that it was a great Mr. Magee, 2390. 
advantage to have the management in the hands of the Society, and that their administration 
was at present very satisfactory. 

“ 34 -. The Very Reverend Dr. Smyley, Dean of Derry, gave a very favourable account of 
the administration by the Society, and when asked whether he would like to see the control of Dr. smyicy, eteo- 
the property placed in the hands of trustees appointed by the Lord Chancellor of Ireland, ° 487 ’ 6463 ' 
replied, ‘ That would be better than anything connected with the locality, but I do not see 
‘ why there should be any change from what there is now, except that the members of the 
‘ Society should be appointed for a longer period than two years.’ 

“ 35 . He further added, in answer to the suggestion that the trust might be confided to h*y. Dr. smyley, 
gentlemen resident in Derry, that if the interrogator knew the county of Derry he would #543 ‘ 
know that there are very few resident gentlemen who would undertake it, and that he was 
perfectly certain that the general feeling throughout Derry would be not to have a local body, n., esw. 

“ 36 . The Rev. Dr. Ross, an ex-Moderator of the Presbyterian General Assembly, gave n C v. Dr. ite, 
similar evidence, saying that if the members of the Society were appointed for a longer period 08l7 - cc29 - 
than two years, he would ‘ unhesitatingly prefer the Irish Society ’ to a body of trustees in 
Ireland, adding, ‘there is a very considerable amount of uncertainty as to the possibility of /*, oe-io. 

‘ finding a body that would be in a position of sufficient independence of local influences 
‘ . . . . and I am most uncertain whether the funds could be administered as well by 

‘ a local body as they have been and are being administered by the Irish Society at the present Ib _ 6601 . 

‘ time.’ 

“ 37 . Even the Rev. Dr. Brown, a Presbyterian minister of Limavady, who exhibited Rev. Dr. Brown, 
considerable dislike to the Society, admitted that if the ‘ Irish Society improve as they have 678 ‘ 

‘been doing the last 25 years, we would not wish to see it disendowed and disestablished/ 

“ 38 . On the other hand, Dr. Todd described the Society as an unpopular and obsolete f ( J 2 Todd ’ 3091_ 
body, which ought to be dissolved, and that so much of its property as is required for the 
administration of the City of Derry should be in the hands of the Corporation, and so much as 
is applied to educational purposes and to purposes of general public utility outside that City, 
should be put in the hands of a body of trustees. 

222 . d “ 39 . Mr. 


Printed image digitised by the University of Southampton Library Digitisation Unit 



XXVI 


PROCEEDINGS OF SELECT COMMITTEE ON 


lb., 3852. 


Mr. Hamilton, 
Kcv.B.Loughrey, 


Sir W. Miller, 
2334. 


III., 2338-11. 


Mr. Magee, 2843. 


« 39 . Mr. Ballantine entertained similar views, with the exception that the funds ought to 
he devoted to streets and buildings, but even he hesitated as to vesting the property in local 
trustees, and entirely objected to handing it over to the Corporation of Derry, while Mr. 
Hamilton the secretary of Londonderry Port and Harbour Commissioners, thought that the 
funds of the Society could not be better spent than in paying off the harbour debt of 180,000 l. 

« 40 The Rev. E. Loughrey, a Roman Catholic priest, was of opinion that the society 
‘ ought to be cleared out body and bone, and sent home with a benediction.’ He, however, 
added, ‘ but they will not take the property with them if you please. We want that to be 
‘ managed by some well-established arrangement.’ 

« 4 i Havino- regard to the fact that one of the main objects for which the Society was 
formed was to spread the Protestant religion, the views of this witness are, of course, not very 
surprising. , 

“ 42 It is true that in the Report of the Royal Commission which was appointed in the 
year 1854, in relation to the Corporation of the City of London, a recommendation was made 
that the Irish Society should be dissolved, and its property vested in a new set of trustees, 
whose number and character should be defined by Parliament, and who should be appointed by 
the Lord Chancellor of Ireland. Sir William Miller, however, gave evidence that although he 
agreed with that recommendation up to some few years ago, he certainly had not agreed with 
it during the last seven years, one of his reasons being the greatly improved administration of 
the trust under the present GovernoT, and. another that by reason of the modern facilities of 
communication, the former inconvenience of referring matters to London was now minimised, 
and it may be added that a trust, with its head offices in London, would be subject to the same 
objections. 

“43. It 'seems, too, that other recommendations of the Commission, as to a widespread 
user of' the funds for general purposes, meets with the most unanimous and unqualified disap- 
proval in Londonderry. 

“ 44. On the whole, your. Committee are of opinion that no sufficient case has been made 
out for the compulsory dissolution by Parliament of the Irish Society and the vesting of its 
property in Irish trustees. 

“ 45. It appears to your Committee that, having regard to the fact that Londonderry and 
Coleraine owe their existence to the Corporation of the City of London, the onus of proving 
that a severance of a connection which has lasted for near three centuries (and which is 
admitted by Sir William Miller to have largely created peace and prosperity in the North of 
Ireland) is desirable, lies distinctly upon the opponents of the Society, and that they have not 
shown any sufficient ground for the change which they advocate. 

“40 Moreover, it must not be forgotten that but for the sum of 65,000 l. (a sum now 
equivalent to upwards of 1,300,000 1.) subscribed by the citizens of London in the seventeenth 
century, the County of Londonderry, even if it existed at all, would be in a very different 
condition of prosperity to what it is now, and that, therefore, it is not so much of an anomaly 
as it seems at first sight, that the Society which cultivated and civilised the County of 
Londonderry should continue to administer the property which the citizens of London placed 
in its keeping for promoting the good of the new plantation. 

“ 47. Your Committee are also greatly impressed with the undesirability of vesting this 
laro-e property in local trustees, and if local trustees are not to be appointed it certainly does 
not 1 appear to your Committee to be either a sensible or economical arrangement that the whole 
existing organisation should be destroyed and the. traditional connection of the Corporation of 
London with the County of Londonderry rudely severed merely for the purpose of transferring 
the administration to another body.” 


Motion made, and Question proposed, That the Draft Report proposed by the Chairman be 
read a second time, paragraph by paragraph — (The Chairman). 

Amendment proposed, to leave out the words “ the Chairman ” in order to insert the words 
« Sir William Marriott ’’—(Sir John Whittaker Ellis ).— Question put, That the words “ the 
Chairman ” stand part of the Question.— The Committee divided : 


Ayes, 6 . 

Mr. Clancy. 

Mr. John Ellis. 
Mr. T. M. Healy. 
Mr. Lawson. 

Mr. Lea. 

Mr. Sexton. 


Noes, 6 . 

Lord Elcho. 

Sir John Ellis. 

Mr. Elton. 

Colonel Laurie. 

Sir William Marriott. 
Sir Richard Temple. 


Whereupon the Chairman declared himself with the Ayes. 
Main Question put, and agreed to. 
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Draft Report, proposed by the Chairman , read a second time, paragraph by paragraph. 

Paragraph 1. — Question put, That the paragraph stand part of the Report. — The Committee 
divided : 


Ayes, 6. 

Mr. Clancy. 

Mr. John Ellis. 
Mr. T. M. Healy. 
Mr. Lawson. 

Mr. Lea. 

Mr. Sexton. 


Noes, 6. 

Lord Elcho. 

Sir John Ellis. 

Mr. Elton. 

Colonel Laurie. 

Sir William Marriott. 
Sir Richard Temple. 


Whereupon the Chairman declared himself with the Ayes. 


Paragraph 2 , agreed to. 


Paragraph 3, amended, and agreed to. 

Paragraph 4. — Amendment proposed in line 4, to leave out from the word “ Tyrconnel,” in 
line 4, to the word “ but,” in line 7. — Question put, That the words proposed to be left out stand 
part of the paragraph. — The Committee divided : 


Ayes, C. 

Mr. Clancy. 

Mr. John Ellis. 
Mr. T. M. Healy. 
Mr. Lawson. 

Mr. Lea. 

Mr. Sexton. 


Noes, 6. 

Lord Elcho. 

Sir John Ellis. 

Mr. Elton. 

Colonel Laurie. 

Sir William Marriott. 
Sir Richard Temple. 


Whereupon the Chairman declared himself with the Ayes. 
An Amendment made. 

Paragraph, as amended, agreed to. 


Paragraph 5. — Amendment proposed, in line 5, to leave out the word “ Prospectus ” — (Sir 
J. W. Ellis). — Question put, That the word “ Prospectus ” stand part of the paragraph. 
— The Committee divided : 


Ayes, 8. 

Mr. Clancy. 

Lord Elcho. 

Mr. John Ellis. 
Mr. Elton. 

Mr. T. M. Healy. 
Mr. Lawson. 

Mr. Lea. 

Mr. Sexton. 


Noes, 4. 

Sir John Ellis. 

Colonel Laurie. 

Sir William Marriott. 
■Sir Richard Temple. 


Paragraph 5, agreed to. 


Paragraph 6, amended, and agreed to. 

Paragraph 7. — Amendment proposed, in line 6, to leave out the words “ the ordinary,” and 
to insert the word “ some” — (Mr. Elton). — Amendment, by leave, withdrawn. 

Another Amendment proposed, in line 6, to leave out the words “ and bearing on the point 
of public trusts” — (Sir/. W. Ellis). — Question put, That the words proposed to be left out 
stand part of the paragraph. — The Committee divided : 

Ayes, 6. 

Mr. Clancy. 

Mr. John Ellis. 

Mr. T. M. Healy. 

Mr. Lawson. 

Mr. Lea. 

Mr. Sexton. 


Noes, 6. 

Lord Elcho. 

Sir John Ellis. 

Mr. Elton. 

Colonel Laurie. 

Sir William Marriott. 
Sir Richard Temple. 


Whereupon the Chairman declared himself with the Ayes. 

222. d 2 Another 
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Another Amendment proposed, in line 9, to leave out the words “ like the various trading 
companies which have from time to time been incorporated by Royal Charter” — (Sir/. W. 
Ellis ).— Question put, That the words proposed to be left out stand part of the paragraph.— 
The Committee divided : 


Ayes, 7. 

Mr. Clancy. 

Lord Elcho. 

Mr. John Ellis. 
Mr. Elton. 

Mr. T. M. Healy. 
Mr. Lawson. 

Mr. Lea. 


Noes, 4. 

Sir John Ellis. 
Colonel Laurie. 

Sir William Marriott. 
Sir Richard Temple. 


Paragraph 7, agreed to. 

Paragraphs 8 — 9, agreed to. 

Paragraph 10, amended, and agr6ed to. 

Paragraphs 11 — 14, agreed to. 

Paragraph 15. — Amendment proposed, in line 4, to leave out the words “ their own ” — 
(Mr. Elton ). — Question put, That the words “ their own ” stand part of the paragraph.— The 
Committee divided : 


Ayes, 6. 

Mr. Clancy. 

Mr. John Ellis. 
Mr. T. M. Healy. 
Mr. Lawson. 

Mr. Lea. 

Mr. Sexton. 


Noes, 5. 

Lord Elcho. 

Sir John Ellis. 

Mr. Elton. 

Sir William Marriott. 
Sir Richard Temple. 


Another Amendment proposed, in line 4, to leave out the words “ The rents were raised on 
their improvements ” — (Sir J. W. Ellis). — Question, That the words proposed to he left out 
stand part of the paragraph, — put, and negatived. 

Paragraph agreed to. 

Paragraph 15* — 16, agreed to. 

Paragraph 16*, amended, and agreed to. 

Paragraphs 17 — 19, agreed to. 

Paragraph 20. — Amendment proposed, in line 20, to leave out from the words “about it” to 
the word “ acquisition,” in line 24— (Sir W. Marriott ).— Question put, That the words proposed 
to be left out stand part of the paragraph. — The Committee divided : 


Ayes, 6. 

Mr. Clancy. 

Mr. John Ellis. 
Mr. T. M. Healy. 
Mr. Lawson. 

Mr. Lea. 

Mr. Sexton. 


Noes, 5. 

Lord Elcho. 

Sir John Ellis. 

Mr. Elton. 

Sir William Marriott. 
Sir Richard Temple. 


Paragraph agreed to. 

Paragraph 21.— Amendment proposed, at the end of the paragraph to add the following 
words, “ It is only fair to state that the amount expended by the promoters in the Plantation 
amounted to 63,000 l., which in present value would represent a very much larger sum ” — (Sir 
John Ellis ). — Question put, That those words he there added.— The Committee divided : 


Ayes, 4. 

Noes, 6. 

Sir John Ellis. 

Mr. Clancy. 

Mr. Elton. 

Mr. John Ellis. 

Sir William Marriott. 

Mr. T. M. Healy. 

Sir Richard Temple. 

Mr. Lawson. 

Other Amendments made. 
Paragraph, as amended, agreed to. 
Paragraphs 21*, 22, agreed to 

Mr. Lea. 

Mr. Sexton. 


Paragraph 
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Paragraph 23. — Amendment proposed, in line 3, to leave out from the words, “ Irish 
Society,” to the words, “ inhabitants,” in order to insert the words, “ the administration 
of the funds, the Irish Society has in later years been marked by greater liberality and 
impartiality — (Mr. Clancy ). — Question put, That the words proposed to be left out stand 
part of the paragraph. — The Committee divided : 

Ayes, 7. 

Sir John Ellis. 

Mr. Elton. 

Colonel Laurie. 

Mr. Lawson. 

Mr. Lea. * 

Sir William Marriott. 

Sir Richard Temple. 


Paragraph agreed to. 

Paragraph 24. — Question put, That the paragraph stand part of the Report. — The 
Committee divided : 

Ayes, 6. 

Mr. Clancy. 

Mr. John Ellis. 

Mr. T. M. Healy. 

Mr. Lawson. 

Mr. Lea. 

Mr. Sexton. 


Paragraphs 25 — 29, agreed to. 

Paragraphs 30 — 31. — Question put, That these paragraphs stand part of the Report. — The 
Committee divided : 

Ayes, 5. 

Mr. Clancy. 

Mr. John Ellis. 

Mr. Lawson. 

Mr. Lea. 

Mr. Sexton. 

Paragraphs 33— 37.— Question put, That these paragraphs stand part of the Report.— The 
Committee divided : 

Ayes, 6. 

Mr. Clancy. 

Mr. John Ellis. 

Mr. T. M. Healy. 

Mr. Lawson. 

Mr. Lea. 

Mr. Sexton. 


Paragraph 38. — Amendment proposed, in line 1, after the words “ handed in ” to insert the 
following words : — “ The questions asked of Sir George Jessel were, (1) ‘ Whether the Crown 
by the Attorney General has the right to interfere in the sale of this property by the Cloth- 
workers’ Company’ and if so, whether counsel would advise a Bill by information at the suit of 
the Attorney General to be filed.” This question Sir George Jessel answered in the negative; 
(2) 1 Whether the Clothworkers’ Company can appropriate to their own uses in the City of 
London the entire purchase-money without i-eserving any portion of it for the public use of 
the plantation in Ireland.” This question he answered in the affirmative ; (3) ‘ Whether the 
Clothworkers’ Company are trustees for any public general purpose connected with the plan- 
tation of Ulster or for any other public purpose in the City of London or County of London- 
derry.’ To which the answer was, ‘ I answer this in the negative. I am of opinion that the 
Clothworkers’ Company were in the same position as individual undertakers in the other 
settled counties, that is, they are ordinary owners in fee simple, subject only to the reservations 
expressly contained in the conveyance to them, and can therefore, like other owners of fee 
simple, sell their own property for their own benefit to whom they please”, — (Sir W. Marriott). 
Question, That those words be there inserted, — put, and agreed to. 

Paragraph, as amended, agreed to. 

222. d 3 Paragraphs 


Noes, 4. 

Sir John Ellis. 

Mr. Elton. 

Sir William Marriott. 
Sir Richard Temple. 


Noes, 4. 

Sir John Ellis. 

Mr. Elton. 

Sir William Marriott. 
Sir Richard Temple. 


Noes, 5. 

Sir John Ellis. 

Mr. Elton. 

Colonel Laurie. 

Sir William Marriott. 
Sir Richard Temple. 


Noes, 4. 
Mr. Clancy. 

Mr. John Ellis. 
Mr. T. M. Healy. 
Mr. Sexton. 
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Paragraphs 39 42. — Question put, That the paragraphs proposed to he left out stand 

part of the Report.— The Committee divided : 

Ayes, 6. Noes,jt. 

Mr. Clancy. 

Mr. John Ellis. 

Mr. T. M. Healy. 

Mr. Lawson. 

Mr. Lea. 

Mr. Sexton. 

Question put, That this Report, as amended, be the Report of the Committee to the House.— 
The Committee divided : 

Ayes, 6. 

Mr. Clancy. 

Mr. John Ellis. 

Mr. T. M. Healy 
Mr. Lawson. 

Mr. Lea. 

Mr. Sexton. 

Ordered, To Report, together with an Appendix. 


Noes, 4. 

Sir John Ellis. 

Mr. Elton. 

Sir William Marriott. 
Sir Richard Temple. 
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APPENDIX. 


PAPER handed in by Sir William Marriott. 


1. The present county of Londonderry in which lie the estates which are the subject of the Reference to this 
Committee was part of a large territory comprising the greater part of the six counties of Donegal Armagh Coleraine 
Tyrone Fermanagh and Cavan which came into the hands of the King as forfeited by the rebellion of the Earls of 
Tyrone and Tyr-'onnell and other Ulster chiefs. So large a territory falling in at one and the same time to be 
disposed of afforded an opportunity of attempting an experiment of “ settling and planting ’’ on a larger scale than 

had been previously made. Attempts of this kind had been made at different times throughout the reign of ^ 

Elizabeth but for one reason or another had not answered the expectations of the Government. 

2. The Ulster scheme of King James I. appears to have originated in the report of a Committee of the 20th Cal. St. Pap. 

September 1608 which however contemplated only the county of Tyrone as the field of operations. Sir John Ir. 1608-1610, 
Davys proposed to extend the scheme to the whole of Ulster and this met with the approval of the King. P- u/ ‘ 

3 The Kin" placed the matter before the public in what might at the present day be called a prospectus con- 
taining the terms offered and the conditions imposed. A copy of a document of this nature has come down to us 
and is entitled “ A Collection of such Orders and Conditions as are to be observed by the Undertakers upon the 
“ distribution and plantation of the escheated lands in Ulster.” 

4 The prospectus in whatever form it took was followed up by certain “ Articles for Instructions for the Mr. Walker’s 

“Plantation of Ulster” (as they are entitled) which prescribed the duties of the Royal Commissioners who were speech, .p. 332. 
entrusted with the carrying out of the scheme. Rc^Appxjl 

5. In the spring and summer of 1609 His Majesty determined to engage the Londoners to undertake the 149. 
plantation of part of the escheated lands. Accordingly certain “Motives and Reasons” were drawn up and laid Cal. of Pat. 
before them. They are dated 25th May 1609. A great deal of negotiation followed which resulted m a formal and Cl. Rolls, 
written agreement 'dated the 28th January 1610, By this agreement the Government and the Londoners were Ir. Cas, I., p. 
undoubtedly bound to one another. It was among other things provided by this agreement that the City should 618. 
expend 15, 000 1. on the plantation and pay a further sum of 5,000/. towards the “clearing of private mens skinner’s 
“interests ” meaning by this expression the buying up of rights which notwithstanding the escheat yet remained in Case, App. 
existence. The agreement also provides for building at Derry and Coleraine and for 4,000 acres to be laid unto Appx. p. 51. 
the intended city of Derry, and 3,000 acres to Coleraine. 

6 Shortly after the date of the articles of agreement of the 28th January 1610 possession was given to the 
Londoners and they commenced their work. Their progress did not satisfy the King who between the date of the 
agreement and the date of the actual granting of the charter endeavoured from time to time to stimulate them by 
objurgations and threats. 

7. However on the 29th of March 1613 the charter was granted incorporating the Irish Society and granting Appendix, 
to them substantially the whole of what is now the county of Londonderry. 

8. This charter of King James constitutes the county of Londonderry the city of Londonderry and the town 
of Coleraine. It incorporates the city of Londonderry with a Mayor Alderman Sheriffs a Chamberlain Chief Burgesses 
and a Common Council and a power of making bye-laws subject to the approval of the Irish Society. It 
incorporates the Irish Society giving the Corporation of London power to nominate future members. thereof and to 
remove those members who should not behave themselves well. It gives very large powers of control to the 
Irish Society and in particular a power for them “to direct constitute and ordain for and on the part of the Mayor 
“ and commonalty and citizens of our City of London in our kingdom of England all and singular things which for 
“or concerning the plantation supply or establishment constitution and government of the aforesaid city of 
“Londonderry and of all other the lands and tenements hereunder in these presents mentioned to be granted shall 
“ seem to be most profitable and expedient and also to send orders and directions from this kingdom of England into 
“ the said realm of Ireland by letters or otherwise for the ordering directing and disposing of all and all manner 
“ of matters and things whatsoever of or concerning the same plantation or the disposition or government thereof. 

It also provides for the appointment of a Recorder of Londonderry a Swordbearer and Sergeants, at Mace It 
makes a grant of the whole county of Londonderry to the Irish Society with the fishings of the Banu and the 
Foyle and certain advowsons and other rights and franchises. There are certain exceptions specified and rents 
are reserved. The Irish Society are in this charter bound by covenant to convey certain lands to the Bishop and 

Dean of Derry and to keep a ward in the Castle of Culmore to endow certain churches to an extent therein specified Double Col. 
and to appropriate the timber in certain parts of the county or the proceeds thereof to building purposes m copy, p. 08, 
Ireland. Tim charter then grants the great and small customs for ninety-nine years and creates a port and grants 
Admiralty rights and divers other privileges. It also contains an absolute covenant for ^ quiet enjoy m^ 
the right to create manors, and contains an express power to grant by copy of Court roll or otliei wise foi any 
estate and at any rents whatsoever and to hold courts. 

9. The City sent over Alderman Smithes and Mathias Springham to survey the lands and to arrange a Min. ofC.O. 
distribution thereof among the Companies of the City of London These gentlemen divided the greater portion of 17^ 

the land into twelve portions of nearly equal value and arranged the Companies who had contributed to the expe se J 
(which amounted at that time to 40,000 /.'in twelve groups in * wav that, each ettoud remesentedan expenditure IP 
of 3,333/. 6 s. 8 d. or o: ' 


; time to 40,00U l. » in twelve groups m such a way that each group represented an expenditure 
twelfth of the whole. Each group consisted of one of the larger Companies associated with ^ ™ 


so many of the smaller Companies as made up the expenditure of the group to 3,333 /. In two J ose 

the Grocers and the Merchant Taylors the expenditure had been more than 3 333 / bhere the company was the only 
constituent of one group and for the overplus of its expenditure was associated in another g ou - I th s way . nd 
by the payment and receipt of a few shillings between some of the Companies an exact equality down to sh'llnigs 
and pence was created. Then by a solemn drawing of lots from hats by the City Swordbearer t m tivelve portion s 
of the land to be distributed were allotted to the twelve groups. Tins allotment took place on ti e 7th DecemDei l(.13 
and thereupon the different Companies entered into possession of their respective portions although no conveyances 
had yet been made and proceeded with the work of planting and settling them. 

10. Tlien on the 30th September 1815 the King granted to the Companies of London therein named hie license Appendix, 
in mortmain to take and hold such of the lands as might he granted to them by the Lash Society or by others ^ Q . II. 
This document recites that the Companies had expended great snms and intended so far forth as to them should 
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Appendix, 
No. 12. 
Appendix, 
No. 13. 


Appondix, 
No. 25. 

Appendix 
No. 15. 


Appendix, 
No. 16. 
Appendix. 
No. 18. 
Appendix, 
No. 19. 


Appendix, 

No. 20. 
Charlos’e 
charter is not 
printed by the 
Committee. 
Appendix. 

No. 26. 
Appendix, 

No. 21. 
Appendix, 

No. 23. 


Ev. p. 405. 

Q. 5,527. 
Skinner’s Case, 
App. Appx. pp. 
203-205. 
Appendix, 

No. 27. 

Q. 5,973-7. 

Mr. Romer’s 
speech, Ev. p. 
413. 

Mr. Romer’s 
speech, Ev. p. 
417. 

Mr. Romer’s 
speech, Ev. p. 
4)4. 


“ seem convenient to be at further charge ” therein ; it speaks of the work as not yet finished ; and the license is 
expressly granted in order that the ompanies might be the better encouraged to finish the same and in future 
times reap some gain and benefit of their great travails and expenses taken and bestowed therein. 

11. In accordance with this license in mortmain the Irish Society made their grants of the twelve portions to 
the respective Companies according to the allotment above described. But in the case of those portions which had 
been allotted to a group of more that one Company the grant was made only to the principal Company which 
however always treated itself as accountable to its associated Companies for their proportionate share of the rents 
and profits of that portion. Moreover, before the grant of any portion it had been erected into a manor in 
pursuance of a power in that behalf contained in the King’s charter. 

12. The title of the Companies such as it was to their respective portions was thus complete. They took up 
their grants from the Irish Society at different dates but they seem to be all pretty much in the same form though 
not entirely so for in some a rent is reserved to the Irish Society. In others there is no rent. We have not found 
any explanation of tliis difference. The grant to the Mercers’ Company was dated 17th October 1618 and will be 
found in the Appendix No. 12 that to the Ironmongers 7th November 1618 Appendix No. 13. 

13. The Government of King Charles I. was probably tempted by its pecuniary difficulties 'to listen to the 
suggestion made by Sir Thomas Phillips and others to the effect that advantage might be taken of shortcomings of 
the Londoners to extract money from them. These suggestions are scattered through the State Papers of the time 
and may be found by means of the list of references in the Appendix No. 25. 

14. Informations were exhibited in the Star Chamber against the Corporation of the City of London and the 
Irish Society which resulted in a judgment dated the 28th February 1634. This judgment inflicted a fine of 70,000 1. 
on the Corporation and the Irish Society and ordered the charter of King James to be brought into court to be 
cancelled. And further taking notice that the Companies and their farmers (i.e. tenants) were not parties to the 
suit but that the Court were nevertheless of the opinion that they might justly have been censured if they had been 
parties directed that if the Companies and their farmers should not surrender their estates the Attorney-General 
should exhibit an information against them also. 

15. No surrender was made in pursuance of the Star Chamber order and proceedings were taken by scire, facias 
against the Corporation of London the Irish Society and the twelve chief Companies in which judgment was given in 
Hilary term 1638 in default of appearance of the defendants that the charter should be revoked and cancelled 
and the lands seized into the King’s hands. 

16. The fine of 70,000 1. appears to have been ultimately commuted to 12,000 1. But the City presented a petition 
to the House of Commons complaining of the illegality and injustice of the proceedings against them and the 
Companies and praying for protection and relief. This petition was referred to a Committee of the House who 
heard counsel for both sides at considerable length and upon the report of the Committee the House adopted 
a series of resolutions in favour of the City and the Companies dealing in detail with the charges which had been 
made against them. The King himself seems to have admitted the justice of their case and upon his return 

rom Scotland in October 1641 to have promised restoration of the lands. 

17. The fulfilment of this promise if in fact made was prevented by the breaking out of the Civil War. Its 
immediate fulfilment was of the less importance because in the summer of 1641 there was another rebellion of the 
Ulster chiefs the province was desolated and the work already done towards the plantation was undone. This Irish 
rebellion was crushed by Cromwell who then reincorporated the Irish Society and regranted the lands to them. 
The Irish Society in its turn granted again to each of the Companies the same lands which they had hold before. 
One of these grants viz. that of 5th August 1658 to the Mercers’ Company will be found in the Appendix. 
Cromwell’s charter is nearly identical in its terms with that subsequently granted by Charles II. 

18. After the restoration of Charles II. the process was repeated. Charles ignoring of course what had been 
done by Cromwell granted a fresh charter to the Irish Society dated the 10th April 1662 . and a fresh license in 
mortmain dated the 7th April 1663. The Irish Society again created the manors as before and granted them again 
to the same Companies as before. The grant to the Mercers’ Company is dated the 5th June 1663 that to the Salters 
of the same date. 

20. The above-mentioned documents constitute the title of the Irish Society and of the Companies to the 
lands still held by them. 

21. To complete the narrative it is only necessary to add here that many of the Companies have from time to 
time sold their lands as private owners the Haberdashers sold as early as the year 1675 or thereabouts indeed there 
is some reason to believe from the way in which they are mentioned in the Commons’ vote of 1641 that 
their sale had been in negotiation from before the Star Chamber proceedings ; three Companies sold in the next 
century viz. the Merchant Tailors Goldsmiths and Yintners ; and in the . present century four or five sales have 
taken place or are in negotiation some of them being sales to the tenants under recent Acts of Parliament relating 
to Ireland. Besides this some of the larger Companies have from time to time bought up the shares of smaller 
Companies originally associated with them paying for such shares out of their own corporate monies. The Skinners 
paid as much as 76,000 /. for the shares of the Bakers and Stationers. In 1665 King Charles II. himself bought up 
the customs from the Irish Society ; in 1741 the Irish Society released to the Companies certain rights over the 
timber ; and quite recently they have in accordance with the requirements of the Irish Land Commission released 
their mineral rights in favour of Companies selling to their tenants under Lord Ashbourne’s Act. 

22. The Irish Society do not claim to hold beneficially the lands which they retain but they claim to have an 
absolute discretion as to the purposes to which they shall apply the property, a discretion which includes the 
division of any surplus among the Companies if the Irish Society thought it right to make any such division, a 
discretion which is perhaps subject to a sort of visitatorial control on the part of the Corporation of the City of 
London but is not one for which they are accountable to the Companies or to the Crown or to any other person or 
body. The Companies claim to hold beneficially as absolute owners the lands which they have not sold subject only 
in the case of the larger Companies to accounting to their associated companies whose shares they have not bought 
up for their proper proportion. 

23. On the other hand it was contended before us that the whole land whether in the hands of the Irish Society 
or in those of the Companies was and is subject to a trust which excluded all beneficial holding. We did not find 
that any definition of the trust was suggested but it was described in extremely general terms as being for public 
purposes including education and religion aud a special trust for the tenants was also suggested. And it was said 
that any difficulty in settling the exact terms of the trust could be surmounted by the application of the doctrine of 
Cy-pres. 

26. With regard to the lands which remain in the hands of the Irish Society we have heard a considerable body 
of oral evidence from which we conclude that their administration of those lands is fairly satisfactory at present. 
Nobody before us contested their legal right to apply their income as they are at present applying it. Many of the 
witnesses spoke warmly in favour of the management since Sir J. Whittaker Ellis has been the chairman of the 
Irish Society. Other witnesses no doubt suggested improvements in matters of detail but nothing was brought 
before uswhich demanded a violent remedy or a more precise definition of the trusts or duties under which the 

Irish 
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Ind " d ' wl, “ ** c "“ t0 I »»roTO definition the dilfetont witnea.ee were by no 

.alleged tMrfiSfieJ° tt ’ 0< ”" p ““‘ tllere ™ th8 same ™ the trnst. among those witnesses who 

In default of any definition of a trust it is of eourse diBenlt to deride on the eedeteno. or importanee of a breaeh 

•r im t’fflSr *° d ‘Wt/- SeSri th m af: 

fiet exist.” 1 3 “ d * “ J “ oh tm “ ,or P" bI “ P«rposes as their opponents eontended for if suit a trust in 
The following answers were given before us : 

Q. G7. What comparison do the London companies bear to private landowners in th* 

(Se Kev EH rSi.7) 01 “ ** " — “P"* 8 * b »“» » -then *£&££%?££ 

vttt ^E^hiSSt^a “LSr 1 " aT ° " nd ™ t00d ** *■*•* he«» than i 
(Q. 529.) In what respect do you think less highly of their administration’— Berm T n ,• 

!S£- “ ™‘ ** ™ »»r. Kb- C 

a mism'ahle'part * ^y are trust.esthey h.ye acted 

ifaTi® m y’iet *” *» «• Companies.” Does that stLl nJS&S&tfi 

siSr* ” d « 


the other hand it has been said that the very fact of their having been as was alleged by some witnessed 1™ 

S7“o^“rt “ '"‘ d " C9 ** aa7 ™ °“'P And in this g yiew WTSJES2J ST 

public - to he treated as evidence of their being trustees it is only fair 

that their expenditure on their own private objects which is admittedlv vew «nn«idSr,W. .£„i a L ilf?,'. 


that their expenditure on their own private objects which is admittedly very considerable should be eonallv 

«?tesr5&$5. So - d » Jr * 

i i 27 ’ p T) !, e substantial a nd most important question raised upon this inquiry namely whether the lauds in the 
^ are “ 0t SUbj6Ct t0 a “ and if t0 W W to what trust - de^td upt 

these^bodi^s C or S Js ^ Usts ° r °bligations which have been suggested as affecting the lands in the hands of 

? a affecting these bodies in connection with this portion of their property it is first of all to be 
J i„®£ tb: ^t be . grants to the Companies from the Irish Society do not purport to impose any trust whatever on 1 
the lands. This is admitted by Mr. Walker. Secondly they expressly mention “ assigns ” in a way indicating that 
SSftMJ Tbsy reserve to tbe gr.ntoi vis. th l Irish Society the timber SS'SH^ftS 

mti y t t jC P“ r P ose °f b emg employed for in and about buildings and other necessary uses in Ireland 

L^L 0t u e -i^ USe t0 bo mercb andised or sold but subject to a right on the part of the Company and their 
rf 11 * or buildin ? purposes on the particular portion. They also reserve rights of sporting and fishing 
take stone for buildings in the country. In some cases as above mentioned a rent is reserved 
+ ' “ b0Ciety - ^ tbl * particularity of reservations and exceptions seems inconsistent with the idea that the 

SESE*® "' a3 a mel f e transfer of the duty of performing public trusts. In the case of the timber the reservation 
sS£ I =^I hlC ^' ,a8 reserved ; in the case of the sporting rights no such purposes are mentioned ; 
tiJr th~ie appeal., to be a difference intended between the two. Such a difference does not fall in with the 
lT vd if W ,0 e bemg s , ub l ect one overriding trust. But these grants recite the charter of James so that no 
doubt each company would have notice of any trust imposed by that charter. 

rroRi; T - he cb ‘l rter ° f ,9 barle3 bke that of James certainly imposed certain duties upon the Irish Society duties 
?°p al ' Ce canno . t be ? a \ d to be all exhausted and fully performed. Neither charter purports to 
mpose any duties on the Companies ; indeed in that of James they are not mentioned at all. No words directly 
,,W 8m f an y tl ' usfc ? n the lands are to be found in that part of either charter viz. immediately after the 
anenaum where it would be natural and according to the usual and well-known practice to insert them if anv 
such trust were intended. y 

is said and it was so put by Mr. Walker in his argument that the preamble of the charter of King James E 
tW?K “t ohjeotsof theKmg that the objects there recited are merely public objects and that the consequence is 
Mat the whole of the lands were subject to a trust for public objects alone and then he argued that the trust so 
mane out was inconsistent with the contention of the Companies to hold their portions- beneficially or otherwise 
i * bose . Public objects inasmuch as they took with full notice of these trusts. He then further 
" g “,® d that the charter of King G hades was intended to put the Irish Society and the Companies in the same 
position as they had stood before the proceedings in the Star Chamber and the scire facias and in this way he 
claim^ toliold^gMs/f vw/? an ^ ^ baads of tbe Companies with a trust for public purposes inconsistent with their 

the steps “ tb i 8 line of argument are indisputable and were indeed admitted by Mr. Latham on 
cwL , 6 C ° m P a “ l , e . s wb ! cb he represented. It may be taken that the objects of King James as recited in his 

and in are purely pubhc objccts that the Companies took from the Irish Society both in the time of King James 
Society Jnd ?l Ch r f, lle8 W1 * b ful n °, fcl0 1 e of s uch trusts if any as affected the land in the hands of the Irish 

dtodabA d n King , Cba rles II. intended to put the parties in the same position as before the Star Chamuer 
It may also be taken that some of the duties of the Irish Society as prescribed by the charter for 
990 6 keeping a ward in the Castle of Culmore were duties whicn co..ld not be performed without. 

A f unds ; 
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. 0 0(1 m the PRtates and other property granted to them by the King were their only property it maybe 
safely ’inf erred that this property was intended to provide the means of fulfilling duties of this kind. This duty of 
provfdin^a ward in the Castle of Culmore like other duties imposed by the charter on the Irish Society is 
according to the language of the charter imposed by way of covenant and not by way of trust ; but this circumstance 
by itself °is not absolutely inconsistent with the existence of a trust for the same purpose inasmuch as words of 
mere covenant may under certain circumstances be sufficient to create a trust. 

31 On examining the charter minutely we are unable to find that those duties which required funds for their 
performance are sufficiently numerous or important to make it reasonable for us to conclude that the estates were 
Siven to the Irish Society for no other purpose than for providing for the performance of those duties, unless we 
Se to the opinion that part of those duties consisted of distributing the estates themselves amongst 
“ >ho ™ld hold the tad 


ought toda 5 hI argued that one of the principal objects of the King was the ‘‘plantation ” and “ settlement ’of 
themrovihC^yiuthe Jens&3?$ bringing over “ planters ” and “ settlers ’ to mhabit and live m the country and that 


thl province in the sense of bringing over “ planters and “ settlers ’ to attaint ana live m tne coumi y ana mat 
the mere fact of bringing over such people and “ planting and settling tnem in the province was in the eyes of 
the Khig a thing good in itself which would introduce the Protestant religion and by turning out the native Irish 
prevent ^ th e con tmu a 1 recurrence of rebellion and gradually pacify and eivil.se the country Of course these 
“ planters ” and “ settles” though indirectly effecting great public objects were not expect, ed to be trustees ( it the 
lands which should be assigned to them but like the planters and settlers in America and elsewhere weie to woik 
them for their own individual profit provided that they conformed to such general rules as should be necessary for 
ensuring the success of the scheme as a whole 

32 If a plantation in this sense was part of the duties of the Irish Society even though it bound them by way 
of trust and P not merely by covenant or contract, and even though the whole of the estates were in their hands 
subject to such a trust, if will easily be seen that the lauds which in the performance of the trust the lush Society 
distributed mi'dit very well be free in the hands of their alienees from the trusts which bound the lands while m the 
hands of the Irish Society. It is not true as an universal proposition that trust land in the hands of an alienee with 
notice of the tru st must necessarily be subject to the trust. Lands which have been settled upon trust for sale 
whensohl in pursuance of the trust are in the hands of the purchas er no.longer subject to the trust The -Motion 
depends on whether the alienation was authorised by the trust. Similarly the question whethei the estates of the 
London companies are subject to any trusts which bound the Irish Society, must depend on whether the al.enation 
by the IrishSociety to the Companies was authorised by those trusts or was unauthorised and in fact a breach of 

i trust. Mr. Walker accordingly contended that the alienation was a breach of trust. 

'' 33 The charter of King. James does not provide any power of appointment of new trustees ; whatever trusts 

there were to be performed so far as appears in the charter by the Irish Society and by them alone ; so that the 
conveyances by the Irish Society of large portions of the land to the companies free on the face of them fiom any 
trust were if not authorised by the trust, a distinct and flagrant breach of trust on the part of the Irish Society. 
Inasmuch 6 as this took place openly and in the face of day more than 250 years ago and its propriety has never 
been questioned during the whole of that time until quite recently there would seem to be a prim A facie case in 
favour of its validity. . . „ . 

34 The preamble of King James’s charter on which Mr. Walker principally relied is in language which is 
certainly not inconsistent with the view that the public objects therein referred to included tlie distnbution of 
land which afterwards in fact took place. In fact this preamble recites the objects not as relating to the county of 
W^nde U alone but as applicable to the whole province of Ulster, to the who e plantation of which the 
Londoners had undertaken a part. By what the King did in the other five counties he had shown and was showing 


showing to be far fromhis mind at the very time he was using this language about his objects n 


and or ^ documents to which our attention lias been directed, whether they would or would not 

be equally admissible to explain the effect or meaning of the charters, are certainly useful in showing what were ,n 
fact the intentions of the king and the Government and the understanding of all parties concerned. 


35. A general view of the evils which it was desired to remedy and the general nature of the methods ad 0 ^ 
Will be found in certain instructions for plantations m divers parts of Ireland issu ed by the king ^on the ICth 
Cal. Pat. and g eDte mber 1G03 and in a commission for settling shires in Ulster dated the 19th July 1605 also in Su Arthur 
Cl. Ir. Jac. 1, • njdchester’s notes on the six counties of 14th October 1608. They arc further illustrated in the Carte papers in the 
pp. 12 14. TJ n dlnifl.ii Library at Oxford vol. 30. 


Chichester’s notes on the six counties of 14th October 1608. They are turtber Uiustratea in tne oarte pape.s m ^ 
Bodleian Library at Oxford vol. 30. 

36 The “ Orders and Conditions ” above referred to speak for themselves. It was argued that they imposed a 
trust on the lands of the Companies. But they relate not merely to the county of Londonderry but to all six 
counties They are addressed not to the Companies or to the City of London but to anybody who might choose to 
become an undertaker. So that if by reason of these orders and conditions any trust was attached to the lands in 
the county of Londonderry the same trust must apply to the land m the other five counties. And we think it an 
untenable hypothesis that the undertakers in these five counties, who may in contradistinction _to the Companies t be 
called the private undertakers, were intended to hold their estates on terms which excluded all private benefit to 
themselves. 

37 That the undertakers in all six counties were for certain important public objects to be bound to certain 
duiies and to conform to cerlain rules without which the plantation was not expected to be a success, is plain o 
the face of the orders and conditions. The union of private gam with public benefit or rather the idea of making 
private gain subseive the public ends is clear especially in the preamble which speaks of the King as being 
-pleased to distribute the lands to such of his subjects as well of Great Britain as of Ireland as being of 
“and ability shall seek the same with a mind not only to benefit themselves but to do service to the Ciown and 
“ commonwealth.” 

38. This document then proceeds as follows And forasmuch as many persons being ignomnt of the 
« conditions whereupon his Majesty is pleased to grant the said lands are importunate suitors for greatei portions 
“ than they are able to plant intending their private profit only and not the advancement of the Pub |ics erviceit^ 
“thought convenient to declare and publish to all Iris Majesty’s subjects the several quantities f 

“ which shall be distributed the several costs of undertakers the manner of allotment the estates the lents the 
« tenures with other articles to be observed as i cell on Iris Majesty’s behalf as on behalf of the undertakers m mannei 
“ and form following.” 

39 This language leads to the expectation of finding in the body of the document not merely what the 
undertakers were to be bound to do but also what the King was to do for their benefit. And this is what we in fact 
find for though those articles which contain the obligations of the undertakers are not separated oi distmguishe 
ftbrntLsMiohcontaiJ the obligations of the Grown by titles or headings express y referring to this d,s motion 
j4un many cases it is easy from the subject matter to see whether this or that article related to the obligations of 
the King or of the undertakers. 


40 As to some of the duties which are obviously cast on the undertakers, for instance the duty not to alienate 
the land for. a fixed. period, the document expressly states that a proviso to that effect is to be inserted in the grants^ 
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thus clearly indicating the means by which that duty was to be enforced. The undertakers were to be put under 
certain obligations to bu’ld plant reside for a certain tigie and to let to their tenants for fixed terms and for the 
performance of these duties they were to give bonds ; thus indicating in this case also the means by which these latter 
duties were to be enforced. 

41. But there are two clauses at the end of the document upon which Mr. Walker relied as showing a trust for 
public purposes. They are as follows : — 

“ That in every of the said counties there shall be a convenient number of market towns and corporations 
“erected for the habitation and settling of tradesmen and artificers and that there shall be one free school at 
•“ least appointed in every county for the education of youth in learning and religion. 

“ That there shall be a convenient number of parish churches with sufficient incumbents in every county 
“ and that the parishioners shall pay all their tithes in kind to the incumbents of the said parish churches." 

42. Mr. Walker's argument on this point depends on the assumption that these two clauses indicate duties 
to be imposed on the undertakers and not, on the King. But there are weighty reasons for thinking that this 
assumption is fallacious. In the first place it is obvious that the erection of market towns and corporations and 
the creation of parishes are matters of royal prerogative and cannot possibly have been considered as things to be 
done by the private undertakers to whom the document was addressed. These matters would more naturally fall 
under the head of things which the King was to do ; things which were held out as inducements to His Majesty’s 
subjects to become undertakers. In the second place the document does not specify the means to be adopted for 
imposing these duties on the undertakers, whether by “ bond ’’ or by a “ proviso to be inserted in their patents,” as 
it does in the case of the undertakers’ other duties. And in tho third place other documents show that these were 
matters which the King in fact treated as appertaining to his own part in the matter. For instance in the 
almost contemporaneous articles for instruction to the Royal Commissioners for the plantation dated the 30th 
June 1 60 J the assignment of the glebes and of the free schools are treated as matters which the Commissioners are 
to see to being effected by grants from the, Kiny. And in a letter of King James to Chichester of 22nd April 1015 
he states that he has made choice of the Archbishop to distribute the lands reserved in the escheated counties for 
schools and glebes, and directs that the lands are accordingly to be conveyed by royal grant to the Archbishop to be 
by him distributed and allotted to the several schools and churches. There is also a State paper of 20th June 
1623 containing some recommendations of the Irish Church Commissioner's and stating that no patents of Church 
endowments in Ulster had yet been passed to the clergy and that it should be done forthwith. There is a letter of King 
Charles I of 8th July 1626 to the same effect; and other documents tending the same way are to be found in 
the Calendars of State Papers and Patent and Close Rolls. The fact is also confirmed by the historical knowledge of 
Canon Babington in his evidence given in 1889. (Q. 566, 570.) 

43 We think a conclusive answer to the argument of Mr. Walker upon the “ Orders and Conditions ” is that 
they apply equally to all the undertakers in all the six counties. The question is What do they mean ? In five of 
the six counties the Orders and Conditions must be construed from the nature of the case to hold out the prospect of 
individual profit. This therefore must be their meaning when they were sent to the City of London. 

44. Mr. Walker also founded an argument on the “ Motives and Reasons.” He said that the inducements and 
profits held out by this document were only national and public advantages and he argued that this excluded direct 
private benefit of the City or the Companies ; but it must be remembered that the Motives and Reasons were laid 
before the City together with and refer to the Orders and Conditions and that the Motives and Reasons are on 
the face of them Motives and Reasons to induce the City of London to undertake the plantation : to induce them to 
come as “ undertakers ” under tho general scheme. The circumstance that the Motives and Reasons only 
mention advantages of a public nature cannot be held to exclude the idea of private benefit if the two documents 
viz. the Motives and Reasons and the Orders and Conditions be read together. It will then be apparent that the 
office of the Motives and Reasons is to point out certain advantages as likely to accrue to the City of London 
over and above the advantages which by the Orders and Conditions the King was holding out to his subjects iu 
general. 

45. Mr. Walker suggested that the county of Londonderry stood in the view of the King in a different position 
from the other escheated counties but there is no evidence whatever of this except in the circumstance that it 
happened to be the part ofEered to the City of London. 

46. Independently of these considerations there is a serious question how far the City ever was bound by these 
earlier documents. 

It is a mistake to suppose that the City came in under the Orders and Conditions simply. On the contrary they 
state in their petition to the House of Commons, that they at first refused to have anything to do with the planta- 
tion ; and the history of the negotiations and bargainings which took place before an agreement was ultimately come 
to is highly instructive and seems hardly consistent with the view that a more public trust exclusive of any private 
benefit to the bargaining parties was in contemplation. 

47. It is clear that at the first the inducements held out had been insufficient to attract undertakers. On the 
10th March 1608-9 Chichester acknowledges having just “received the imprinted books containing the Orders and 
“ Conditions,” and he criticises the document and declares that the time allowed for building is too short because work- 
men are too few and that very few in Ireland will bear any part for they are all either not able or not content to 
undergo the conditions. And it was reported to the King that no one in Ireland would apply unless some of the 
conditions were altered ; and that “ the strangers that should come must resolve to abide some storms before they 
“ come to a profitable harvest.” 

Sir Thomas Phillips wrote (though the letter seems to be wrongly placed in the Calendar of State Papers) : 
“ The undertakers deal like merchants who will first know what benefit will arise for their money disbursed.” 

48. It was in this state of things when undertakers were holding off that the King applied to the City of 
London sending to them the very same document viz. the Orders and Conditions by which he was in vain endea- 
vouring to attract the public, coupled no doubt with the further inducemeuts contained in the Motives and Reasons. 
There would seem to be an a priori improbability in the suggestion -that the City was not to enjoy, or at all events 
to have the power of offering to others, at least the same beneficial interest as other applicants. 

49. The proposals of the King were discussed in the City and by an order of the Court of Aldermen held on 
the 1st July 1609 after reciting that so worthy an action was likely to prove pleasing to Almighty God and profit- 
able to the undertakers precepts were directed to be sent to the Companies requiring them to appoint committees 
of four members to consider and set down such reasons orders demands aud other circumstances as should be fit 
to be remembered required or performed. Precepts were sent accordingly with the ‘'Motives” and “printed 
“ book ” viz. the Orders and Conditions. 

50. After a conference of these committees further precepts were sent requiring the Companies to ascertain 
what every particular man would willingly adventure. These precepts also spoke of the “ profit likely to redound 
“ to the particular adventurers.” 

51. Eventually the City agreed to send a deputation to Ireland to examine the project on the spot. About this 
time. viz. on 19th July 1609 a commission was appointed by the King to ascertain the extent of the escheated lands 
in the six counties and this commission met the London deputation there as hereinafter mentioned. 
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52. On the 3rd August 1609 and again on the 4th August the Privy Council directed Chichester to “ take the 
“ best means to encourage the deputation of Londoners and to conceal matters of distaste.” On the 28th August the 
Commissioners were in Coleraine “using their best rhetoric to persuade the Londoners." On the 18th September 
Chichester reports that the agents of London with Sir Thomas Phillips (who had been appointed to look after them) 
had been with the Commissioners at Coleraine and he states that “ their purse and industry will •>‘ithin two or three 
“ years improve their property to double value ” that they came luckily when the people were more submissive than he 
(Chichester) had expected and that nothing shall be wanting to continue them in their resolution. On the 13th 
October 1609 he writes : “The agents of London have seen everything favourable. Pray God they prove not like 
“ their London women, who sometimes long to day and loath to-morrow ” and he adds that they have presented certain 
demands. 

53. These London agents returned home and made their report. The matter was on the 2nd December 1609 
referred by the Common Council to a committee which reported on the 15th December that certain further demands 
should be made by the City. In this report the idea of the Irish Society was first mooted. And on the question how 
much money should be expended the committee recommended that “ though the undertaking somewhat exceeded 
“ what was fiist propounded yet the sum of money to be expended should ouly bo 15,000 1. and that sum not to be 

’ “ exceeded. And for the raising of this sum we hold the fittest course to be by way of Companies and in Companies 
“ by the pole according to the rate of corn set upon every Company.” 

54. The report of the 15th December 1609 was adopted by the Common Council and ordered to be preseuted to 
the Privy Council as the City’s answer to the King's proposals. But the Privy Council took exception to the 
expenditure being limited to 15,060 /. “in respect that the clearing of private men’s interests in the things offered 
“ would be greatly chargeable to his Majesty.” One of the demands recommended by the report had been as follows : 
“ All particular men’s interest in these places about the Derry and counties of Coleraine to be cleared and freed to 
“ the City." The Privy Council objected that 15,000/. “ would hardly perform the plantation being wholly employed 
“ that way.” Whereupon a further meeting of the Common Council was held on the 22nd December 1609 at which 
it was agreed to add to the 15,000 1. a further sum of 5,000 1. “in respect of buying in the private interests and other 
“charges." 

55. This was followed by three conferences held in the Temple between the agents of the two parties. The 
course held in the consultation was to consider the City's demands and accommodate the same in such manner as 
might be least chargeable to the King and of most advantage to the plantation. The account of these conferences in 
the Calendar of State Papers does not admit of abbreviation. 

Demand of 4,000 Acres of Land to be laid to the Dyruey. 

The deputies for London demanded 4,000 acres to be laid out for the use of the inhabitants of the Derry on the 
same side of the river as the town stands excluding all and every part of the Adhortie’s [O'Dogherly’s] land and 
also the Castle of Culmore upon the mouth of the river and as these 4,000 acres will comprise Lady Paulett’s land 
and what else may haply belong to the Bishop of Derry which is not yet known they desire that all those titles 
may be cleared at the King’s charge. However they intend to build churches and make endowments of competent 
livings for the maintenance of the ministry. 

Answer, — It was thought meet albeit the quantities of acres demanded would fall out to be a very large extent 
being taken all on the side of the river and clearing the Lady Paulett’s title chargeable to the King yet that for 
furthering the plantation their demand should be made good excepting the Bishop of Derry’s title especially that 
which he had for a seat within the town of Derry either for a house for himself or for a dean and chapter which 
they leave to the consideration of the Lords. 

Demand of 3,000 Acres in Colraine. 

The City deputies who were sent into Ireland observed that the Castle of Colraine stood on the west side of the 
Ban in the county of Colraine and that the river bank rose up so steep on that side that a town could not be 
seated there either for water or for fishing. Finding the other side of the Ban, where the town of Colraine formerly 
stood in the county of Antrim more fit to build a city they desire leave to build the town there and to have 
3,000 acres adjacent to it on the same side in the county of Antrim. 

Answer. — The demand of 3,000 acres to 100 houses has no proportion to the other 4,000 acres to 200 houses, and 
the King has no ground on that side of the river to lay to the town the whole country thereabouts belonging to Sir 
Eandall°MacDonuel. Move that they take 1,000 acres on that side and 2,000 on the other. This they refused 
insisting on the first demand which was left to their lordships. 

Demand of the Woods of Ci.ancunken (GlanconkeyneJ and Killetragii. 

The third demand in regard to these woods was respited because it grew late until the next meeting on Friday 
but by the confeience that passed it was obsevved that that point would take up some time as it was conceived 
that the woods were theirs to cut down and sell wherein it were meet some directions were given. 

The Second Conference about the Plantation of Ulster. 

The conference beginning with a repetition of that which passed at the former meeting those of London 
required : — 

Demand. That 7,000 acres of pasture ground might be laid adjacent to the town without bogs mountains 

or woods. 

Answer, — That the bogs and mountains being good feeding grounds are not to be excepted in laying out 
commons unless they would suffer all such bogs and hills to be taken by other men w'hich would be inconvenient to 
the towns or keep them as part of the adjacent ground and so they would have a greater quantity of acres than 
they demanded. After much altercation left undecided. 

Demand,— To have the whole county of Colraine whatsoever quantity more or less undertaken at the rates set 
down without exception of any part and to express themselves better they name the Abbey of Dungevin with the 
demesnes more or less the castle of Linvady and every other part of the said county. 

-1 newer. — That it might be the said abbey with the demesnes was already granted to the College of Dublin and 
would be hard to get back again. Moreover it had been (old them that divers of the Irish as Manus O’Kane and 
Manus Makanally [M'Nally] freeholders in that county were men of merit and having done good service to the 
State could not be removed without inconvenience besides the discouragement to men of desert. 

Reply . — The Londoners replied that they named the Abbey of Dungevin because they understood there were 
some who went about to turn it to their own private ends. For those freeholders formerly named they wished them 
well but would by no means have any promiscuous habitation with the Irish unless they were contented to be their 
tenants. Consideration left to the Lords. 

Demand. 
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Demand . — They demanded the woods of Clancunken and Killetrowe with the soil of the same woods to bo wholly 
to their use and possession. 

Answer .' — That the woods were of as long extent as the whole county of Colraine and more than would serve for 
that plantation. It was intended they should have as much of these woods as would serve to build towns and plant 
the country the remainder to be left to the use of posterity or disposed of by the King. 

Reply - — The Londoner s replied that the woods in the county of Tyrone were of no use but either to be spent on 
the ground or to be brought down the Ban to those places they had undertaken and that they were so spoilt by 
the people of the country in late years that the best part was cut down and purloined away whereby they feared 
there would be want of wood within a short time unless some order was taken for their preservation. Their purpose 
was not to make any foreign sale of the wood or turn it into merchandise but having settled a trade in those parts 
their care was to have timber for shipping. To that end they desired the conservation of those woods and the soil as 
lords of the same. 

Difference — Sir James Ley and the rest thought fit that the controversy should be continued in the King and 
left it as a difference not agreed upon to the consideration of the Lords. 

Demand . — They demand the patronage of all the churches to be built in any part of their plantation or already 
built and having no incumbents which the Commissioners think fit to gram, them excepting such as are alreadv 
passed to the College of Dublin. 

The demand of holding the county of Colraine in fee-farm at the rent of 5/. Os. 8 d. for every thousand acres 
excepting woods mountains and bogs of holding the two cities and the lands laid unto them in free burgage and 
the rest of the county lands in common soccage was in every point agreed unto. 

Being moved by Sir James Ley to fall in hand with such other courses as were fit to be thought on for the 
furtherance of the plantation in regard to the spring coming on which should not be lost the Londoners liked his 
motion but excused themselves as not knowing how to proceed to levy the money before these things were cleared. 


Third Conference concerning the Plantation of Ulster. 

Pricileget demanded. -Custom of all goods exported or imported poundage tonnage the great and small customs 
the salmon fishing of the river Ban and Loughfoile transport of all prohibited wares growing on their own lands. 

The admiralty of the coast of Tyrconnell and Colraine liberty of fishing at sea upon the coast and peculiar 
fishing in all the livers within their country. 

Answer.— All these are thought fit to be granted being formerly offered to the City in the project. 

Demand. — That no flax hemp or yarn unwoven be transported out of their ports without license of the officers 
of the Derry and Colraine. 

Answer. — It, may be yielded to as concerns flax and hemp but there are two patents already granted for 
transporting yarn one to the late Lady Rich and a reversion to John West which if they could be called in or 
otherwise fitted were not amiss. 

Demand. — That no hides be transported raw. 

Answer. — This restraint may be yielded unto in their own ports but no farther for the greatest trade of Ireland 
is transporting raw hides. 

Demand. — That as well the cities and towns as the county of Colraine be freed from all patents of privileges 
heretofore granted to any person either of linseed oil soap ashes or making glasses or any other whatsoever and 
that hereafter no patent of privileges be granted to any one within the said towns. 

Answer. — If by course of law these patents can be revoked it is wished that they were freed as demanded and 
that in future no privilege should be given but by grant from hence and the City called into it before it pass. 

Demand. — To have command of the Castle of Culmore for search of all such as pass outwards with com 
modities. 

Answer. — Yielded unto for they pay the officers and soldiers. 

Demand. — That the liberties of the cities of Colraine and the Derry may be extended three miles every way 
and that they may have such further liberties as upon view of the charters of London the Cinque Ports or the city 
of Dublin shall be found fit. 

Answer. — Yielded unto. 

Demand — That all particular men's interest either in land or otherwise be freed to the City. 

Answer. — Excepting Church and College land. 

Demand. — To have forces maintained at the King's charge during the plantation for defence of those employed. 

Answer. — Forces are fit to be maintained for some reasonable time. 

Demand. — To have an Act of Parliament for selling and confirming all these things and also to have seven 
years’ respite to consider such demands as shall further be thought fit. 

56. As a result of all this bargaining the formal agreement of the 28th January 1609-10 was entered into. As 
between the King and the City the Orders and Conditions as well as the Motives and Reasons must be considered 

as only offers or negotiations. The formal agreement of 28th January 1609-10 is obviously the document by which Skinners’ Care 
the parties intended to be mutually bound and we are unable to see how under these circumstances any previous App. Anpx. p. ’ 
documents can be hell to bind the City, the Irish Society, or the Companies except so far as their provisions are 51. 
incoporated into the formal agreement. 

57. The agreement of the 28th January 1610 no doubt implies that the lands were to be “ undertaken ” and in 
this way may possibly be held to have incorporated to a certain extent the general scheme cf the plantation. The 
Companies certainly were treated as “ undertakers.” It is not immaterial in this connection to cite a few passages 
from the documentary evidence which show what was considered to be involved in the duties of an “ undertaker ” 
and treat the work of “ plantation ” as a thing which though it might take time was nevertheless capable of bein'* 
fully finished at some time or other, and not a permanent matter like an ecclesiastical or charitable trust. 

58. One such passage is contained in the Minute of Common Council of the 22nd December 1609 where it states 
the objection made by the Privy Council to the limit of 15,000 1. that “this sum would hardly perform the 

“ plantation ” thus treating the “plantation” as something to be performed once for all. Another is in the letter of Skinners’ Case, 
the 25th March 1615 from the King to Chichester : “We .... find greatly to our discontentment the slow Ros P- Appx. p. 

222. A 3 “ progression 40 °- 
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55. 


Skinners’ Case 
App. App*. p. 
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39, 40. 


Ev. p. 338. 


“ progression of that plantation some few only of our British undertakers servitors and natives having as yet 
i- proceeded effectually to the accomplishment of such things in all points as are required of them by the articles of 
“ the plantation the rest and by much the greatest part having either done nothing at all or so little or by reason of 
« fc|j e slightness thereof to so little purpose that the work seems rather to us to be forgotten oy them and to perish 
« under their hand than any whit to lie advanced by them some having begun to build and not planted others begun 
“ to plant and not built and all of them in general retaining the Irish still upon their lands the avoiding of w Inch 

a wa g the fundamental reason of that plantation The time is long since expired within which they 

“ were bound to have finished to all purposes their plantation .... Yet we are pleased- . . . . to assign 

a them a further time which shall be to the last day of August come twelve months which will be m the year of our 
“ Lord 1616 which we are determined shall be final and peremptory unto them and at which tunc we are resolved to 
n se i 7 , e i n to our hands the lands of any man whatsoever without respect of persons whether he be a British under- 
n taker servitor or native that shall be found defective in performing any of the articles of tbe plantation to which 

“ he was enjoined We require you to give them notice whom it concerns that we do expect full 

n performance in all points of the articles of the plantation by the time above specified." And in a letter of the 
Kin<' dated the 8tli June 1615 he praises a certain Captain Raphe Manuffield “ who has shown forwardness beyond 
u most of the other undertakers and has performed all the conditions of the plantation.” 


59. The articles of agreement were not muoh relied on by Mr. Walker and they do not seem to lend countenance 
to his theory of a trust. They represent the result of the previous bargaining and in their particularity of de'ail are 

more agreeable to the theory that the parties were contracting on the footing of private profit than to that of an 

overriding public trust. They are certainly insufficient by themselves alone to establish Mr. M alker s proposition?. 

60 On the 31st January 1610 a precept was sent to the wardens of the diffeient Companies in the following 
form • “ Whereas the King’s Most Excellent Majesty hath granted unto the City of London the city of Derry and 
it towne of Coleraine with 7,000 acres of common land thereunto adjoining and fishiug and divers other immunities 
« privileges and franchises paying four marks per annum. And whereas the City hath undertaken to expeud in 
“ build'!?* of houses and fortifications and for freeing of foreign titles the sum of 20,000 l. And whereas also His 
u Majesty hath further granted to this City divers other lands in the county of Coleraine and other undertaken 
“ lands to build thereupon which building is to be performed in such manner as is expressed in the printed book now 
“ extant yet with this addition that they are to have and enjoy the same lands after the Irish measure being far 
“ better than other ordinary undertakers have. And forasmuch as the Governors and 'Committees tor the plantation 
u j n Ireland arc now instantly to take care for the letting and disposing of the said lands in the said county of 
ii Coleraine and the said other lands so undertaken to be used and managed for the benefit of this City which 
ii would otherwise prove a great hindrance and loss especially for that the time of the year is most convenient for 
ii t h e plantation to proceed yet it is thought fit that the offer of those lands be first made to the several Companies of 
“ this City who have and are to disburse the same and bear the charges of building before mentioned. These are 
ii t>-e re-fore ro charge and command you that yourselves together with the assistants and such other of your 
“ Companies as you shall think fitting do forthwith assemble together and advise whether you will accept of a 
“ portion of the same lands according to the quantity of your disbursements to be by you undertaken and managed 
“ accordin'* to the printed book for plantation or that you will refer the letting and disposing thereof to the 
ii Governor and Committees. And that you certify to the said Governor and Committees in writing under your 
ii hand a t the Guildhall on or before the 7th day of February next coming what shall be your full determination 
ii therein to the end the business may the sooner be effected wherein you are to take advertisement that your 
•i Company are to pay and bear their proportion of the charge of the said building fortifications and freeing of the 
“ titles whether they accept the said offer of the lands or no. And also that notwithstanding the acceptance of 
“ the lands you shall likewise still be partakers of all benefits of fishing with the profits of the towns and other 
« immunities whatever. And hereof fail not your perils.” 

61 It is evident from this document that the distribution of a large portion of the lands among the Companies 
was contemplated from the first and that it was considered that the lands so to be distributed were nevertheless 
to be subject to the general rules for the plantation by which the private undertakers m other parts of the planta- 
tion were to be bound. But of any trust beyond such obligations the document gives no hint. And m fact the 
option offered to each company is not easily reconcilable with the idea gf any general all-pervading trust ; for on 
the hypothesis of such a trust what could it matter to the Company addressed whether it accepted the lands or not ( 
Why should the Company accept the burden of executing a trust which precluded profit? 

62 And on the 14th Januarv 1611 another act of Common Council ordered that precepts should be rent to 
every "several Company to require them to assemble themselves together and to advise among themselves whether 
they would “ consent and agree to take and accept of lands in lieu of the monies already by them disbursed towards 
“ the said plantation and so to build and plant the same at their own cost and charges accordingly as by the printed 
“ book of plantation is required.” 

63 Again on the 16th July 1611 the Court of Common Council finding that the 20,000/. already raised was 
almost’ expended made provision for levying a further 10,000 l. “ upon all the several Companies” and ordered 
precepts to be made out for that purpose and “ by the same precept to require every several Company to assemble 
“ themselves together and to advise amongst themselves and thereupon to certify to the Governor and Committees 
« for the said plantation at the Guildhall whether they will willingly yield to the said supply of 10,000 l. or that 
11 thev will be contented to lose all such moneys as they have already disbursed towards the said plantation and 
a paS s over their right therein to such as will undertake their payment for them and to free and discharge them of 
“ ail other payment hereafter touching the said plantation.” 

64 In pursuance of these precepts certain of the Companies intimated to the City their willingness to accept 
what was put upon them. Ultimately two preferred to forfeit their rights viz. the Coopers and Brownbakers. 
And it was thereupon ordered at a Court of Aldermen held on the 15th September 1612 that “Mr. Chamberlain 
a should disburse and piy all such sums of money as should have been taxed and assessed upon the said Companies 
ii of Coopers and Brownbakers for the supply of the said 10,000 l. and the City to receive all the benefit and profit as 
“ well already due as thereafter should grow due to the said Companies by the said plantation in Ireland.” 


65 What can be supposed to have been the consideration present in the minds of the Companies at this stage? 
This question was put to Mr. Walker and he answered it as follows : “I suppose they may have been influenced by 
“ this consideration. Put yourself in their position. I suppose they thought Whether we do this or not we will 
« have to pay all the same. We may as well speculate in this for we are told by the precept that whether we take 
ii t he land or not we will have to pay all through not only now but every subsequent impost and as the King lias 
» sa ia in his Motives and Reasons that this is a profitable undertaking to the City and would yield them their profit 
“ we will accept whatever benefits the City will have in those lands and we might as well do so when we are to bear 
ii fhe burden all the same ” So far we think Mr. Walker rightly conceived what was passing in their minds. JNo 
doubt he said also that the profit meant profit to the realm and to the public and not personal profit to the City ; 
but if this were so it is difficult to understand what was the consideration present to the mind of the parties, lbe 

Coopers and Brownbakers were obviously to be freed from future payments at all events. Why should the other 

Companies not put thomselves in the same position if they were not to hold beneficially such lands as they wore to 
take ? 

66 The extraordinary pains taken to ensure that the proportion of land allotted to each Company should 
exactly represent the expenditure by that Company is unintelligible on the hypothesis that no Company was Jo 
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hold its proportion beneficially but that the whole of the rents and profits were appropriated to public purposes. 

What could it possibly matter whether one Company got more or less than its correct proportion, nay what could it 
matter whether it obtained anything at all, if it was not to hold beneficially what it took? The whole would 
obviously be better left in the hands of the Irish Society to be administered on one uniform system if subject to a 
trust which precluded all prospect of private advantage. It may be argued that the Irish Society and the Companies 
were under a misapprehension in thinking that the Companies could hold beneficially but it cannot reasonably be 
held that they did not in fact so think. 

67. The distribution by lot took place in December 1613. The charter granting the lands to the Irish Society 
had been sealed in the previous March ; and on the 30th September 1615 the King grants his license in mortmain 
authorising the Irish Society to convey to the Companies, reciting the disbursements by the Companies and founding 
itself expressly on the motive (among others that the Companies “ might in future times reap some gain and benefit 
“of their great travails and expenses taken and bestowed therein.'' Mr. Walker admitted aud we think it is 
indisputable that this license was intended for the purpose of furthering and carrying out what had been agreed 
between the Companies and the City and giving legal validity with the consent of the Crown to what had been 
arranged betw r een the Companies and the City. Lord Langdale in his judgment in the Skinners’ ease speaking of 
this license says : l< The Companies of London were then recognised by the Crown as parties interested in the 
l; plantation as undertakers ” The license speaks of the Companies as intending so far forth as to them shall seem, 
convenient to be at future charge for the planting bettering and improving the lands. The amount of the expendi- 
ture if it was not to result in gain to the Companies would not in all probability have been left to the determination 
of the Companies, especially as under the charter the Irish Society not the Companies were the trustees to manage 
the plantation. 

68. We are therefore of opinion that the arrangements between the City and the Companies contemplated that 
the Companies should hold beneficially and that the license in mortmain recognised these arrangements. 

69. A good deal of argument was founded on the source from which the 20,000 1. which the City agreed to spend 

on the plantation arose. The Committee which reported to the Common Council on the 15th December 1609 after Skinners’ Case, 
recommending that the sum should be 15,000 l. only say : “ And for the raising of this sum we held the fittest course App. Appx. p. 

“ to be by way of Companies and in Companies by the pole according to the rate of corn set upon every Company." 48 - 

70. The Corporation of the City of London appears at this time to have had or at least to have exercised a 
somewhat questionable power of levying money on the Companies. Inasmuch as the Companies had practically the 
control of the constitution of the Corporation the purposes for which money was so levied were practically the 
purposes of the Companies. For the purpose of internal management the Corporation had other means of raising p, 419. 
what was required. The Companies were also bound to keep up a supply of corn for sale to the inhabitants of 
London and the burthen of this was distributed among the Companies according to their wealth and numbers. The 
recommendation of the Committee refers to this corn rate as affording a proper criterion by which the burden of the 
proposed plantation should be distributed. 

71. Bu t the recommendation says also “and in Companies by the pole.” Upon this a great argument was 

founded by Mr. Walker. He said that the money paid for the plantation did not come from the cor porate funds of the Mr. Walker’S 
Companies ; that the Companies did not advance one penny out of the Corporate funds ; and he repeated this assertion speech, Ev. p. 
many times in his argument before us. And upon this he argued that the money was public money levied by a tax 336. 
on the citizens of London and that consequently the lands purchased or acquired by this money cannot be private e ^ e v , p . 337; 
property. But we have not. seen any evidence that the money was in fact raised from individuals and not from the 
Companies beyoud the expression “ and in Companies by the pole.” It is clear that the subsequent documents treat 
the money as having been the money of the Companies for instance the precept of the 31st January 1610 addressed 
to the wardens of the several Companies concerned, in language quoted by Mr. Walker himself immediately after- Evid, p. 337. 
wards, runs as follows : “ And forasmuch as the Governor and Committees for the plantation in Ireland are now 
“ instantly to take care for the letting and disposing of the said lands in the said county of Coleraine and the said 
other lands so undertaken to be used and managed for the benefit’ of this city which would otherwise prove a great 
“ hindrance and loss especially for that the time of year is now most convenient for the plantation to proceed yet it 
“ is thought fit that the oiler of these lands be first made to the several Companies of this city who have and are. to 
“ disburse the same and bear the charges of building before, mentioned. These are therefore lo charge and command you 
that yourselves together with the assistants and such other of your Company as you shall think fitting do forthwith 
“ assemble together and advise whether you will accept of a proportion of the same lands according to the quantity of 
•• your disbursements to be by you undertaken and managed according to the printed book for plantation." The 
matter is treated as a matter for the Company and not for the individual members thereof ; the decision required is 
the decision of the Company as a whole ; it is not put or directed to be put to each individual member ; and more- 
over the notion of taking the land as a return for the disbursements is indeed consistent with the Companies’ 
disbursements not being entirely voluntary but is wholly inconsistent with the idea of a mere ordinary tax on the 
individual citizens. 

72. In many other, documents the matter is treated in the same way. It is unnecessary to quote them all : the 
recitals in the charter of King Charles are a prominent instance and others may be found in the references given 
below : 

Minute of Common Council of 10th July 1611. 

Ditto of 15th September 1612. 

Ditto of 30th April 1613. 

Ditto of 24th June 1613. 

Ditto of 17th December 1613. 

Mr. Drury Miller’s statement before the Committeo of 1889. Q. 263. 

Letter from the Privy Council to Chichester of 20th January 1614. 

And numerous orders to commit the wurdens of several Companies for non-payment of sums assessed on 
their Companies. 

73. That a Company might obtain what was wanted by subscriptions among its own members or by way of loan 
to be repaid when the common stock should suffice is extremely probable, and according to Mr. Saunders this was q 3440. 
what took p^ace in the Skinners’ Company ; but this would be a matter of internal management which concerned the 
Company and its members solely. 


Cal. St. Pap. 
Ir. 1615-1625 

p.2. 


Mr. Walker’s 
speech, p. 341. 

Appendix, No. 
28, p. 541. 


74. It is not clear what was meant by the expression “ and in Companies by the pole.” The ordinary notion of 
a poll-tax involves equality of taxation per head but we have seen no evidence that the supposed tax bore this 
character. It may be that a poll-tax was contemplated but that the plan was afterwards changed. The expression 
is coupled with other words and in fact runs as follows : “ And in Companies by the poll according to the rate of 
“ corn set upon every Company.” It may mean that as the burthen of the corn rate was as between the Companies 
affected by the number of members which each Company contained so as between the Companies the more numerous 
and therefore more wealthy Companies should bear a greater proportion of the burden of the plantation. Or it may 
mean simply “ inter se ” or by poll of Companies not by poll of individuals. Either of these two explanations would 
give a meaning to the expression which would better agree with the subsequent history of the levies but we cannot 
come to any definite conclusion as to what it really meant ; which is perhaps not surprising after the lapse of so long 
a time. 
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28, p. 539. 
Appendix, No 
28, p. 540. 
Appendix, No. 
28, p. 510. 


Mr. Walker’s 
speech, p. 341 


Appendix, No. 
25. 

St. Papr. Ir. 
1815-1625, 
p. 357. 

St. Pap. Ir. 
1615-1625, 

P- 429. ^ 

1611-1614,' 
pp. 340, 341. 
St. Pap. Ir. 
1615-1625, 
pp. 527-9. 


Appendix, No. 
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75. It cannot be denied that the contributions of the Companies were not at all events in the first instance 
voluntary but were enforced against reluctant parties by the power of the City by what Lord Langdale in the 
Skinners’ case (hereinafter mentioned) calls “ a somewhat questionable power of taxation.” But he says also : “ It 
“ is apparent that the Companies were understood to have an interest in the sums they were compelled to pay.” 
“ It was intended and understood that the Companies of London were with the burden of undertaking the plantation 
“ of such lands as may be allotted to them to receive such benefits as were offered to and might be realised by other 
“ undertakers on the conditions proposed by the original hook for plantation accompanied by such additional 
“ advantages and protection as wee intended to be secured by the power and interest of the City of London and 
« by the constitution of the Irish Society and the power conferred upon it.” “ The Companies were intended to 
“ profit in the way that I have mentioned.” 

Lord Langdale, therefore, did not consider that the fact that the contributions were compulsory was 
inconsistent with the Companies holding their lands beneficially in the same way as the private undertakers would 
hold theirs. And we see no reason to suppose that he was mistaken on this point. 

76. Mr. Walker relied on the letter of King James to the Deputy dated the 25th March 1615 complainiug of 
the slow progress of the works and suggesting that he may find it necessary to • resume possession of the lands of 
those who had “ failed to perform according to our original intention the articles of plantation and to bestow them 
“ them upon some other man more active and worthy of them than themselves.” In the first place this letter 
applies to the undertakers in all the six counties. And in the next place the punishment proposed viz. resumption 
would cause little alarm in the mind of mere trustees and is. altogether inappropriate as a remedy for a breach of 
trust. 

Further this letter appeals to the general rules for the plantation. It is written after the charter and only a 
few months before the license in mortmain. So that we must conclude either that the cause of complaint had 
been removed before the license in mortmain (in which case they must have been of a temporary character) or 
that notwithstanding the charter to the Irish Society the King still appealed to the ‘‘Articles of Plantation” and 
not to the supposed trusts in the charter 

We do not see that this letter aids Mr. Walker’s argument. 

77. The letter is only one of a series of analogous documents which show that the plantation in Ulster and 
that in the county of Londonderry in particular was closely watched not only by King James and King Charles 
but also by other persons. Unless it be supposed that no profits were male down to the resumption by King 
Charles they must have been applied in a way with which no fault could be found by persons desirous of finding 
fault. 

This will appear by consulting the references given in the l>st of references to the Calenda s of State Papers 
for Ireland which will be found in the Appendix. The complaints made relate principally to the failure to remove 
the natives. Among other things it appears that the idea was entertained -of a general alteration of the patents of 
the Ulster undertakers by which their rents should be doubled in consideration of a mitigation of their strict 
covenants. This seems to imply that profits were being made. Sir Thomas Phillips seems to have busied himself 
much with the affairs of the Londoners and to have suggested the idea afterwards carried out of forfeiting their 
grant. He had been compelled to surrender to them certain lands in his possession though Chichester in vain tried 
to persuade the Londoners to forgo this claim. Perhaps ho owed them a grudge on this account. At all events 
the State Papers show that he was always very wide awake to their shortcomings and besides obtaining several 
commissions to inquire into their conduct he procured himself to be appointed by the King to see to the execution 
of certain recommendations with a salary of 200 l. per annum for doing so to be paid by the Irish Society. 

It seems to be a not improbable conjecture that all this led up to the Star Chamber informations. At all 
events when those informations were filed the King and his Government were in the possession of a vast body of 
material out of which to frame their charges. 

78. The record of the Star Chamber proceedings shows two informations one against the Corporation of London 
and Tristram Berisford William Turner Nicholas Leate and Clement Mosse and the other against the same parties 
and the Irish Society and William Dyvs. It recites that all or the greatest part of the territories and lands of the 
Province of Ulster became forfeited and escheated and that King James having certain objects in vi£w determined 
to distribute the same and to convey the same for small and easie rents among his subjects who should seek to take 
the same under such conditions and provisions as tended to the advancement of religion the honour of his Majesty 
and the peace and safety of Ireland. The objects here recited are as follows : — 

“ For the enlargement of God’s Church and establishing of the true religion in those parts which is professed 
“ and maintained by the Church of England and for the future settling and preservation of the peace and safety of 
“ the kingdom which for many years before had been miserably wasted and torne with intestine wars and rebellions 
“ and to reduce the nations who at that time were rude and rebellious into civility and due obedience to the crown 
“ of England to draw those naturally fertile lands and possessions into culture and strengthen the same against 
“ foreign invasions by making and maintaining the forts an I fortifications in convenient places.” 

This is not in the same terms as the recital of the King’s objects in the charter of 1613 but it applies to the 
lands conveyed by that charter. It treats these objects as covering all the six counties. If therefore the lands in 
the other five counties were to be held beneficially then this record must be considered as not treating the recital 
of objects as creating a trust which would exclude the holding of the lands beneficially. Moreover though reciting 
objects it nevertheless treats something else viz. the conditions and provisions as that by which the duties were 
created. 

79. The record then proceeds : “ And to manifest his Highness’s royal intention to all his loving subjects he 
“ caused a public declaration to be printed here in London in the year 1008 entitled A Collection of such Orders 
“ and Conditions as are to be observed by the Undertakers of the escheated lands in Ulster in the Kingdom of 
“ Ireland whereby his said Majesty amongst other things did especially provide for the planting of those lands 
•• with British inhabitants or inland Soots and that none of the undertakers should alien their proportions or any 
“ part thoreof to the mere Irish or to any that should refuse the oath of supremacy. Whereupon many parts of 
“ said Province of Ulster wire undertaken and planted accordingly. But that part of the said province now known 
“ by the name of the county of Londonderry lying most northerly and most subject to the invasions of foreign 
“ enemies and to the rebellions of the natives containing many thousand acres having within it divers goodly rivers 
“ loughs havens and divers great woods and timber trees of fair and goodly growth fit for service being not undertaken 
“ to be planted the Lord Mayor Cominalty and citizens of London being persons in whom his late Majesty reposed 
“ an especial trust having formei-ly considered of several motives sent over out to Ireland by the Lord Deputy 
“ Chichester in May 1609 to induce, them, to undertake the plantation of that part of the said province and having also 
“ sent over several able and judicious persons by their own appointment to survey the same lands and finding the 
“ same to answer their expectation resolved to become undertakers and planters thereof.” 

This passage seems to treat the City of London as “ undertaking ” in the same sense as “ undertakers ” in the 
other parts of the province. 

80. The record then recites a warrant to the Attorn ey-General dated the 5th August 1610 and charges that by 
colour of this warrant the Corporation of London unduly procured to be drawn and to pass the Great Seal the 
charter of 1613. It charges that the clause in the charter relating to election of the members of the Irish Society 
was without warrant and prejudicial to bis Majesty that too much land was granted and that the grant ought to 

have 
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have been made to the Corporation of London and not to the Irish Society. It further charged that the grant was 
made “ without any covenant therein for the performance of the seven and twenty articles agreed on ” thus treating 
the articles of agreement as superseded. It charged neglect to remove the native Irish and recites divers remonstrances 
from the King on this point declaring his great dislike of the slow progression of the plantation in those parts and 
“ especially the undertakers generally retaining the Irish still upon their lands the avoiding of which was the 
“ fundamental reason of that plantation.’’ It charged that Popish priests were allowed to reside that the dotv of 
building according to the articles had been neglected that only 500 acres had as yet been laid to the town of Coleraine 
and only 1 5, 000 acres to the Derry that the fortifacations were neglected and the repair and defence of the Castle of 
Culmore that the defendents had neglected until 1627 to allot and assure glebes to the incumbents that they had not 
made a competent number of freeholders so that, the labourers and leaseholders were forced to serve on juries and 
that the defendents had despoiled the woods in Glankonkeine and Killetragh. The distribution among the Companies 
is noticed but no charge on that head is made. The sentence inflicts a fine of 70,000/. upon the Corporation of 
London and the Irish Society and orders the charter to be delivered up to be cancelled and after noticing that 
“ the greatest part of the said lands had been passed over by the Irish Society to the Companies and by them devised 
“ unto several farmers who were not defendents and therefore not liable to their Lordships’ censure although in the 
“ opinion of the Court they might justly have been censured if they had been parties to either of the informations” 
the Court proceeds to direct that if the Companies and their farmers should not surrender their estates the 
Attorney-General should exhibit an information and bring them also to the judgment of the Star Chamber. 

81 It is impossible to read this record without perceiving that the idea of a breach of any such trust as has been 
suggested before us was entirely absent from the minds of everybody at that time. In particular that part which 
relates to the farmers of the Companies is inconsistent with the notion of a trust for the tenants None of the 
charges are founded on breach of trust though we can hardly doubt that a charge on that head or on any other point 
that offered itself would have been framed by the advisers of the Crown. The remedy, resumption of the grant is 
utterly inappropriate for enforcing the performance of a trust for it destroys the rights of the beneficiaries together 
with those of the trustee, the beneficiaries suffer while the trustee only loses a burthensome office and the 
beneficiaries (if any) were not before the Court. 

82. It seems also to imply what is otherwise probable that profits were in fact being made for if the undertaking 
had been at that time unprofitable there need not have been so much trouble taken to obtain a resumption nor 
would King Charles m h-s impecunious position have cared to take it. The indirect profits mentioned in the Motives 
and Reasons, which Mr. Walker argued were to be the only profits would not be much affected by the resumption 
for it -annot be supposed that the King intended to let the whole country relapse straightway into barbarism But 
if the Companies were really enjoying by way of profit a surplus of rents aud profits over current expenditure the 
fact that no charge of misapplication was made is a very important fact. 

83. The writ of scire facias was dated the 28th November 1637. It is in Latin and (as translated) opens with a Skiuner . B Ca8l , 

recital to the following effect : “ Whereas the province of Ulster m our realm of Ireland much depraved with ? ’ 

superstition and infected with frequent rebellions had lately been torn and wasted by intestine and domestic war dd 416 432 
“ and although intrinsically fertile and fit for cultivation had nevertheless for, years lain uncultivated and as it 
“ were desert and suffering from the attacks of foreign enemies so that it was grieviously afflicted with poverty and 
“ calamity. And whereas our dearest father the Lord James late King of England of blessed . memory was seised 
“ of fche city or town of Derry in the province aforesaid and of all and singular the castles manors lordships towns 
“ townships hamlets lands tenements waters watercourses rivers ports meadows woods moors territories and 
“ hereditaments now or lately made and united or expressed to be made and united into one county and now known 
“ aud called by the name of the county of Londonderry and of divers other manors lands tenements and 
“ hereditaments in the said province of Ulster in his demesne as of fee in right of his crown of Ireland and being so 
“ thereof seised and deeply and heartily commiserating the deplorable and miserable state of the said province 
“ nothing more concerned the said late King than the new plantation of the province aforesaid with British that is 
“ to sa y with English and inland Scots under conditions and provisions to be declared by the said late King and that 
“ the same province should be recalled not only from the superstition and rebellion with which it had been depraved 
“ and infested but also from the calamity and poverty which which as before mentioned it was grieviously afflicted 
“ to religion obedience health and prosperity and whereas that all the subjects of the said late King might better 
“ know his will in that behalf the said late King in the year 1608 at London in the parish of the Blessed°St. Mary- 
“ le-Boiv in the ward of Cheap caused to be printed certain articles for the plantation aforesaid entitled a 
“ Collection of such Orders and Conditions &c.” 

Here we find a recital of the King’s objects but in order to know them his subjects are stated to have been 
referred to the Orders and Conditions ; although this is a matter concerning the lands comprised in the charter of 
1613 the reference is not to the recital in that charter but to the “ Orders and Conditions.” 

84. The writ of scire facias then recites that the Corporation of London “ burning with an ardent zeal agreed 
“ to promote such pious intention of the said late King in that behalf as they asserted afterwards to wit on the 
“ 28th January 1609 ” (i.e. 1609-10) “ undertook that part of the said plantation in the province aforesaid which is 
“ now called the county of Londonderry and for that purpose on the 28th January 1609 aforesaid at London in 
“ the said ward and parish by certain articles then and there made entituled Articles agreed upon the eight and 
“ twentieth day of January 1609 &c.” Here the undertaking by the City is again treated as similar to that of the 
undertakers in the rest of the province. 

85. The writ then recites the Articles of the 28th January 1609-10 and also recites that the Corporation of 
London under pretence of a due observance of the said Articles unduly and deceitfully obtained and procuredfrom King 
J ames the charter of the 29th May 1613. It then recites fully this charter including the recital of the King’s motives 
therein contained which as will be seen does not agree except in a general way with the King’s motives as before 
stated in the writ itself. 

86. The writ then charges that the Irish Society ought not have been the grantees that too much land wa s 
granted that certain advowsons were wrongly included in the grant that the charter contained “ no clause covenant 
grant or “proviso ” whereby the Corporation or the Irish Society “ were bound or held to the said late King his 
“ heirs and successors for the observance of " the Articles the neglect to plant with English and Scotch and the 
retaining of the Irish “ by which the aforesaid pious intention of the said late King expressed in the aforesaid 
“ preamble of the said charter to wit to recall fche said province of Ulster from superstitious rebellion calamity and 
poverty “ to religion obedience health and prosperity could not in that part of the said plantation be fulfilled ” (thus 
indicating pretty plainly how the pious objects recited in the charter were expected to be attained! “ contrary to 
“ the aforesaid undertaking of the said Mayor Commonalty and citizens of Londo . and against the force and effect 
“ of the said printed Articles.” Here again the charge is not breach of the objects but breach of the Articles 
whereby the objects were defeated. In lawyers’ phraseology the substantive charge is breach of the Articles the 
defeating of the objects is matter of aggravation merely. 

87. The writ then charges failure to maintain the ward at Culmore neglect in building neglect to build with 
fit fortifications the houses already built failure to annex the 4,000 acres to Derry and the 3,000 acres to Coleraine 
failure to fortify Derry with walls and gates and conversion of the timber in Glanconkeine and Killetragh. 

This last charge is stated as follows : “ The aforesaid Society of Governors and Assistants London of the New 
“ Plantation in Ulster within the realm of Ireland ” (viz. the Irish Society) “ every year from the time of making the 
“ aforesaid letters patent and each Company of the aforesaid twelve Companies every year from the time of the said 
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“ grant and assignment to them respectively made down to the present time have respectively cut down in Glancon- 
“ keine and Killetragh aforesaid that is to say between the said county of Coleraine and Ballinderry timber trees — to 
“ wit 500,000 oaks the value of each thereof being ten shillings 1,000 elms the value of each thereof being 6 s. 8 d. and 
“ 100,000 ash the value of each of them 5 s. in Glanconkeine aforesaid 500,000 oaks the value of each of them 10 «. 
“ 1,000 elms the value of each of them 6 s. 8'd. 100,000 ash the value of each thereof 5 s. in Killetragh aforesaid.” 

88. The defendants were the Corporation of London the Irish Society and the twelve great Companies and they 
alone were served with the writ. Judgment went by default and was pronounced in Hilary term 1637 to the 
effect that the charter should be revoked cancelled and annulled and the premises granted should be seized into 
the hands of of the King. 

89. Now upon this proceeding it must be observed that as in the Star Chamber proceedings there is no hint 
of any idea of enforcing n. trust. The writ of scire facias was not the proper way to enforce a trust it was in the 
Common Law side of the Court of Chancery whereas any proceeding to euforce a trust would have been on the 
Equity side. The beneficiaries (if any) were not parties though their rights were wholly defeated by the resumption 
of the grant. 

90. However unjust the Star Chamber proceedings may have been the Government nevertheless were careful 
to pay outward homage to the forms of justice in the way in which the Companies and their farmers were treated 
in those proceedings and if in the scire facias proceedings there had been any idea of the existence of beneficaries 
other than the actual defendants it seems highly improbable that similar care would not have been taken that they 
should be before the Court which was destroying their rights. 

. 91. Inasmuch as in these scire facias proceedings judgment went by default Mr. Lea argued before .us that this 
amounted to a confession of the charges against the defendants ; and in arguing that any moneys spent by the 
Companies upon the plantation had been long since repaid he relied upon the charge as to the timber and contended 
Mr. Lea’s that the Companies had received over half a million pounds from this ' wrongful 'conversion of the timber. He 

speech, pp. omitted to notice that the timber in question was only "in Glankonkeine and Killetragh and therefore his argument 

353, 35G. could not effect those Companies, by far the greater number, whose portions lay completely outside these districts 

of Glankonkeine and Killetragh. But in fact these “ thousands ” are a mere form of pleading which .was in use 
down to comparatively recent times. Indeed if the pleading is to be taken au pied dc la lettre Mr. Lea was 
studiously moderate ; his £.509,000 should in the first place have been mutiplied by 24 since on looking at the 
pleading it would be s.een that it is alleged to have taken place in every year from 1613 to 1617 and then multiplied 
again by 13 since it is alleged to have been ! done separately by the Irish Society and by each of the twelve 
defendant Companies. 

We do not think that the. use of the forms of pleading customary in old times is of any importance whatever. 

92. The charter of King Charles II. is the real root of title to the estates both of the Irish Society and of the 
Companies.’ Their estates were in the hands of the King. It was in his power to impose any fresh duties or to 
define any ambiguous or doubtful trust. The claims of the Companies had been openly and constantly made their 
rights had been in litigation and their conduct had been throughout closely scrutinised. It is only reasonable to 
suppose that if the King had had any attention of depriving the Companies of the rights which they had claimed 
or of fettering the Irish Society in the discretion which they had exercised if the distribution of the lands among 
the Companies had been deemed erroneous or if in an any other way the “ objects ” of the former charter had not 
been properly carried out we should not find the charter of Charh s running in almost precisely the same form as that 
of James. There are differencesno doubt between the two but Mr. Walker could point to nothing in the charter of 
Charles as supporting his contention of a trust except a recital showing an intention to restore the former position 
of affairs as it existed before the repeal of King James's charter. It was a restoration no doubt but it was a 
restoration which implied approval and condonation of everything done up to that time. 

93. But in truth the difference between the charter of James and that of Charles if they are admissable evidence 
on the construction and effect of the latter charter rather support the contention of Mr. Latham. The charter of 
Charles recites that the former charter had been granted “ for and under such . several rents services tenures 
“ reservations covenants conditions and other articles clauses and agreements as in the said letters patent are 
“ mentioned and comprised." It does not mention and by inference excludes obligations to be traced in other 
documents outside the charter. 

94. It recites the grants by the Irish Society to the Companies (which grants must if Mr. Walker's arguments 
are correct have been a breach of trust) “according to their several disbursements" but retaining “ such part of the 
“ same tenements and hereditaments as were not properly divisable for the defraying of the charge of the general 
“ operation of the plantation.” It recites the cancellation of the charter by the scire facias “ by reason whereof the 
said Society of the new plantation and the said Companies of our City of London and their respective assigns and 
“ under-tenants •” were deptfved of their lands (thus treating the Companies as capable of having “assigns” as 
well as under-tenants although according to Mr. Walker’s contention they could only have had the latter). It recites 
that the Companies had expended great sums of money upon the plantation although Mr. Walker insisted that they 
did not spend a penny. And the charter is expressly granted “ to the intent that the said Society of the new 
“ plantation or some other such Society by these our letters patent to be created and made and the said Companies 
“ of the City of London and their respective assigns and under-tenants may according to their former several rights 
“ and interests therein be restored to all and singular the said county cities towns castles territories lands tenements 
“ royalties franchises privilages and immunities whatsoever with their and every of their appurtenances so vested in 
“ them by force and virtue of the said letters patent and the said several grants by the said Society of the neic plantation 
“ and other Companies respectively theretofore made as fully and beneficially to all intents and purposes as they might 
“ have had and enjoyed the same if no repeal of the said letters patent had ever been had or made. And to the 
“intent that there nray be a new Society made of the new plantation in Ulster aforesaid consisting of the like 
“ number of honest and discreet citizens of our City of London as the other and. former Society formerly consisted 
“ of and that a new incorporation of the said city or town of Derry be constituted and. for the further and better 
“ settling and planting of the said county towns and places with trade and inhabitants we of our special grace 
“ certain knowledge and mere motion ” &c. 

95. The intent and object therefore of the charter of King Charles included the restoration of-their lands to the 
Companies, which is unintelligible if they had been and were to be merely alienees with notice of a breach of trust ; 
and not only the restoration to the Companies but to their assigns and under-tenants. Upon this a dilemma would 
seem to arise. If the recital of objects creates a trust here is. a trust for the Companies and for their alienees so that 
alienation is .recognised by. the very trusts of the charter. But if a recital of objects does not involve a trust for that 
purpose then Mr. Walker has failed to establish a trust against the Companies by virtue of King James’s charter for 
he could point to' no part of the charter for that purpose other than the recital of the King’s objects. 

96. No doubt there are in the charter of King Charles the words S‘ for the further and better settling and 
“ planting.” These words imply that the “ settling and planting ” whatever was meant by these words was not a thing 
which had then b'een completely pe’-formed. It does not follow that it was a thincr which in its nature was incapable 
of ever being completely performed. And even if it were this meaning might be satisfied by the public duties of 
government mostly indeed repeated from the charter of King James which the charter of King Chades imposed on 
the renovated Irish Society. The words “further and better” imply that what had been done already must be 
included in the meaning of settling and planting and considering the general recognition of the conduct of the Irish 

Society 
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Society and of the Companies which was involved in the granting of Charles’s Charter we think that the “further 
‘ and better settling and planting was probably intended to be better effected by all the parties going on as they 
had been doing before the repeal. 

97. There, is indeed reason for doubting whether the recital of objects in King James’s Charter is legally 
sufficient to create a trust. It does not seem to be true as an universal' proposition that a recital of objects in a Crown 
grant must necessarily create a trust. The Virginia Charter granted in 1606 was cited to us by Mr. Rigby. It contains a 
recital of public objects which seems at least as strong as that in the Charter to the Irish Society, but it has never 
been considered to- prevent grantees under it from holding beneficially. And the Calendar of State papers shows a 
grant dated the 4th April 1620 of a lottery to one Henry Southey commencing with a recital in the following 
words : “ Forasmuch as the keeping of a lottery in Ireland may greatly tend to the increase of civility (by the 
“ nourishment of a friendly concourse and amity) , as also the honest delight of- the King’s Irish subjects.” We 
hardly think it could be contended that by reason of this recital of public objects Henry Southey was to be a mere 
trustee of the profits of his lottery. 

98. -At the snme time inasmuch as the recital in King James’s Charter was together with the public duties 
imposed on the Irish Society by the body of the Charter certainly quoted by Lord Lyndhurst in his judgment in the 
Skinners’ case in 1845 as supporting his view of the position of the Irish Society we cannot say that in the case of 
this particular Charter the recital may not be sufficient by itself to create a trust. It may very likely be sufficient to 
do so, but if it be not then the principal part of the case against the Companies breaks down though the Irish Society 
would not be the less liable to perform the public duties imposed upon them in the body of the Charter. 

99. A question was raised as to the meaning of thewords in one of the recitals of this Charter Which speak of 
the Irish Society as having retained in their own hands “ such part of the same tenements' and hereditaments as 
“ were not properly divisible for defraying of the charge of the general operation of the said plantation.” It was 
suggested that the test of propriety here referred -to was not the discretion of the Irish Society but the nature and 
geographical position of the property retained being townlands and fisheries admiralty rights and the like. It 
certainly seems that these matters would not by their nature lend themselves readily 'to division but this cannot be 
said of the timber and mineral rights reserved out of the lands distributed to the Companies which rights so far as 
their own nature is concerned would be as readily advisible as the lands out .of which they were reserved. So far 
therefore as these words “ not properly divisible ’’ relate to’ these timber and mineral rights they must refer to the 
discretion of the Irish Society and not to the nature of the subject matter or its geographical position. 

100. The Charter of Charles gives express power to the neW Irish Society “ to give grant demise and assign 
.“ land tenements goods and chattels ” in the same form as that in King James’ “ Charter under which the alienations 
“ to the Companies had .been made which the Charter of Charles as we have mentioned expressly recognised. The 
“ power is therefore not merely repeated but repeated with an interpretation.” 

The clauses in King James’s Charter as to endowing the incumbents are omitted from that of King Charles. 
The clause as to the timber in Glankonkeine and Killetra is repeated and the observation made upon it by Mr. 
Latham has force in it that if the whole of the rents and profits of all the estates were by the Charters devoted to 
public uses there does not appear any reason for a special declaration of such' a trust upon this particular 
timber. 

There is also a special clause at the end of the Charter of King Charles which contains a general release to the 
Corporation of London and to the Companies and speaks of the latter as having “ purchased" their lands. 

101. In reference to this description of the transaction by which the Companies obtained their lands a question 
was raised whether any money was passed to the Crown beyond the rents reserved by the Charter. The Crown 
had stipulated that the City should pay £.20,000 of which £.15,000 was to be employed in buildings fortifications and 
otherwise upon the plantation. This may be considered as paid “ for the use of ” the King. An illustration of 
this idea occurs in the remonstrances of Sir T. Caulfield when called upon to surrender certain lands to the 
Londoners ; he claims to have paid dearly for those lands in the charge borne for buildings (St. Pap. Ir. 1611- 
1614, p. 550). The King stipulated for this £. 15,000 as a minimum of expenditure; and it was to be incurred for 
the pacification of the province, which was the King’s wish and : perhaps his duty. The remaining £.5,000 was to be 
paid in respect of “the clearing of private men's interests.” The King bound himself to buy-out or otherwise clear 
off all other persons’ interests and instances of his doing so in the case of Sir T. Caulfield and Sir Phillips have 
been already mentioned. Whether the £. 5,000’was intended to be specifically appropriated to this purpose or was 
only to be a general payment to the King in consideration of the' King clearing off these interests may be doubtful. 
There is a letter of Chieester of 15th August 1611 in which he speaks of the payment of £. 130 by the Londoners 
‘ 1 it being the remainder of the £. 5,000 they were to give towards the compounding of titles.” This £. 130 was to be 
appropriated towards a payment of 1,000 marks which the Government had “ with much labour brought the 
“ inhabitants of Derry to accept in lieu of their estates and interests in lands and tenements ” there. 

102. The next important document is King Charles’s licence in mortmain dated’7th April 1663. In its operative 

part this follows almost word for word the language of King James's licence in mortmain but the differences in the 
introductory recitals are important. King Charles’s licence recognises the distribution by the Irish Society among 
the Companies, the expenditure by the Companies, the fact that the Companies had held and were to hold beneficially, 
and their right to alienate. It recites, “ Whereas the said Society by -virtue of the said letters patent and of a licence 
“ from the said late King James our royal grandfather . . . .did grant unto the twelve chief companies of 

“ London in the said licence and hereinafter in these presents mentioned who had borne and were to undergo the 
“ greatest charge of the said plantation several great quantities parcels and proportions of the said lands tenements 
“ and hereditaments according to their several disbursements ” thus expressly recognising that the distribution by 
the Irish Society among the Companies had been made by virtue of the Charter of James. This supports the view 
of Lord Justice Fitzgibbon that the grants to the Companies were under the Plantation Trust. The licence also 
recites that the Charter of 10th April 1662 had been granted “ to the intent among other things that the several 
“ Companies of London who had laid out and disbursed vast sums of money in building and planting the premises 
“ and their respective assigns and under tenants might be reinstated and reinvested in all and singular the castles 
“ manors lands tenements royalties and privileges and all and singular other the premises with the appurtenances 
“ according to their respective interest therein as fully and beneficially to all intents and purposes as though no such 
“ repeal of the said letters patent of King James had ever been had or made.” It then proceeds : “ We therefore 
“ being willing that the said several companies guilds or fraternities hereafter mentioned may receive the full benefit 
“ of our said gracious intention and be severally and speedily reinvested and reinstated in all and singular the 
“ castles manors territories lands tenements royalties and all and singular other the premis's with the appurtenances 
“ whereof they were dispossessed as aforesaid and thereby receive some gain and benefit of their great travail and expense 
“ taken and bestowed thereon have, &c. 

103. The “ assigns ” and “ under-tenants ” of the companies are mentioned but no cestui qne trust and there is 
nothing in this licence of King Charles which implies any future or continuing duties or trusts. But the liceuce of 
King James spoke of the companies not only as having disbursed great sums but as intending “ to be at further 
“ charge for the planting bettering and improving ” their lands it contemplates “ their better more orderly and 
“ speedier proceeding therein ” it speaks of their intention to build and plant, of their “ laudable intentions 
“ for the performance and finishing ” of the plantation. All this is omittad from King Charles's licence from which 
it may be inferred that he and his Government considered the “ plantation ’’ which was in progress in 1615 to have 
been completed so far as regarded the Companies’ lands or any duty of “ planting n which might formerly have 
rested on them as “ undertakers.'.’ 
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104. We cannot but come to the conclusion that in the time of King Charles II. there was no intention that 
the Companies should hold otherwise than beneficially ; that the documents of this time show that the King and 
his advisers construed the earlier documents as imposing no duty on the companies which had not been com- 
pletely performed by 1663 ; and that so far as the earlier documents were incorporated by the later they were 
at all events only intended to be so incorporated with that construction. 

105. The re -grants to the Companies which were thereupon made by the Irish Society in accordance with the 
intention in that behalf recited in the Charter of Charles and his licence in mortmain contain nothing incon- 
sistent with this conclusion. On the face of them they impose no trust whatever. They reserve to the Irish 
Society the same rights as had been reserved by the corresponding grants in the time of King J ames for which 
we can perceive no reason if what was granted and what was reserved were alike subject to one over-riding 
trust. 

106. Moreover the reservation to the Irish Society of the right to take timber and stone is expressly mentioned 
to be of so much as should be required for certain public purposes and is only intelligible on the hypothesis that but 
for such reservation the company out of whose grant the reservation was made would apply the timber and stone to 
its own purposes. 

107. The claim of the Companies to be absolute owners of their lands has not been a claim which has remained 
without exercise, without dispute, or even without recognition to a certain extent in the Law Courts. TVe have 
mentioned the cases in which at different times since the Charter of King J ames sales have been made by some of 
the Companies. 

108. Upon all these sales if the Companies had not a good title themselves they obviously could not give a good 
title to their purchasers. The titles of Lord Waterford who bought from the Haberdashers’ of Lord 
Shelburne who bought from the Goldsmiths’ of Sir Hervey Bruce who bought from the Clothworkers’ and of 
the tenants who have recently purchased from the Salters’ Drapers’ and others would all be bad unless some 
reason can be suggested to distinguish their cases. The Statutes of Limitation might of course help in the case 
of those purchasers who bought in the seventeenth and eighteenth or the first half of the present century but 
it would hardly help those who bought since Lord Ashburne’s Act. And if it helps anybody we do not see 
why it should not equally help the Companies themselves. Mr. Walker assumed what is by no means clear 
that notice of the trust would prevent the Companies from setting up the Statute of Limitations. If this be 
so why should it not also break down the defence of Lord Waterford Lord Shelburne and the rest if it could be 
established against them ? Do all these titles really depend for their validity on the want of notice of King 

Mr. Walker’s j ames ’s Charter? So that the question really is a serious one for others besides the Companies. Mr. Walker 

speech, p. 348. felj . tJie force of t]lis po i nt an( j he ingeniously suggested that the purchaser from the Company would be 

free from the trust and that the money he paid would alone be subject to the trust in the bands of the vendor 
Company. There is no foundation for any such argument where the alienation is in the breach of trust. Certainly 
if the alienation is made not in breach of trust but in accordance with the trust the trust would be transferred 
from the land to the proceeds but it would have been fatal to Mr. Walker’s argument to allow that the sales to 
Lord Waterford and the rest were not breaches of trust. If on an alienation in breach of trust the trust is 
transferred from the lands to the proceeds then we do not see why the Companies should not have the benefit of 
the argument and on that footing claim to hold their lands discharged from the alleged trust which affected the 
Irish Society aud to throw Mr. Walker and his clients upon the £. 60,000 paid to the Irish Society or the Corporation 
of London. 

109. The sale by the Goldsmiths’ to the Lord Shelburne took place in the year 1728. Lord Shelburne appears 
to have acted in the manner in partnership with or as trustee for two gentlemen named Edward Biggs and J ames 
M'Culloch. He entered into a written contract to purchase dated the 7th March 1728. He took objection to the 
title of the Goldsmiths’ to sell and refused to complete his purchase. Thereupon proceedings for specific perform- 
ance were taken by the Goldsmiths’ Company against him and were strenuously resisted. The decree of the Lord 
Chancellor in this suit was made on the 1st July 1730 and ordered a reference to the Master to see if a good title 
could be made by the Goldsmiths’. The Master reported that the “ Goldsmiths’ Company can make and convey a 
“ good title to the said lands to the Earl of Shelburne provided the Society of the Governor and Assistants of 
“ London of the New Plantation in Ulster within the Realm of Ireland” (this is the legal title of the Irish 
Society) “ join in the said conveyance.” The Irish Society consented to join and the sale was completed in that 
way. These proceedings do not amount to a decision that the Goldsmiths’ could make a good title without the 
Irish Society but they are certainly a decision that the Irish Society and the Goldsmiths’ Company between them 
could sell to a purchaser and could force the title on him which they certainly could not have done if there 
had been any such trust attaching to the Goldsmiths’ as has been contended for before us. 

110. The Irish Society were willing to join and did join. But it appears that they demanded an indemnity 
from the Goldsmiths' and if this indemnity had recognised that the Irish Society were committing a breach of 
trust in so joining against which they required an indemnity it might have been an important fact as an admission 
against the Goldsmiths’ Company. But there is nothing to show that there was any such idea afloat. The 
indemnity is in a common form and it may have been only for costs or it may have contemplated tbe rights of the 
other Companies' rights which in the present century came up for discussion in the Skinners’ case. Possibly the 
covenant for further assurance contained in the original grant to the Goldsmiths' may have suggested the idea that 
the Irish Society might be liable to alienees of the Goldsmiths’ if the Goldsmiths’ had parted with their interest 
previonsly. 

111. We confess ourselves unable to point with certainty to any reason for taking this indemnity. Inasmuch 
as if any particular danger had been foreseen it would in all human probability have been mentioned in the 
indemnity whereas in fact the document has nothing but the ordinary general words, the most likely explanations 
of the matter is that it was a mere formal precaution. 

112. King Charles II. himself bought from the Irish Society in 1665 the customs which had been comprised in 
his Charter to them. 

113. Upon the occasion of some of the sales which have been made of late years to the tenants under Lord 
Ashburne’s Act, the titles of the vendor Companies have been passed as good by the Irish Land Commission.. 

And when the Clothworkers’ Company were in 1871 contemplating the sale to Sir Hervey Bruce which was 
eventually carried out it was very much objected to by their tenants who took great trouble in the attempt to 
prevent it. A deputation of the tenants came up to London and presented memorials to the Clothworkers’ to the 
Merchant Tailors’ (who in the case of this property were associated with the Clothworkers’) and to the Irish Society 
not indeed objecting to this Company’s power of selling but complaining of their selling to Sir Hervey Bruce without 
giving the tenants the refusal who they declared would give a higher price. The deputation were supported by a 
resolution of the Coleraine Town Commissioners approving of the tenants’ memorial but at the same time with 
perhaps more zeal than consistency resolving to send a deputation on their own account “ to support it and to urge 
“ the necessity of hastening the promised action of the Government in reference tc the honourable the Irish Society 
“ and the London Companies and thereby prevent them from alienating the property which they hold in trust for this 
“ locality.” This was in April 1871. Previously to this, viz., on the 3rd March 1870, the farmers on the estates of all 
the Companies had memorialised Mr. Chichester Fortescue then Chief Secretary for Ireland to inquire of the Com- 
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panies whether they would be disposed to sell their Irish estates on the terms of the Irish Land Bill then before 
Parliament. 

The Clothworkers replied to these memorials by stating that their negotiations with Sir Hervey Bruce had gone 
too far to allow them honourably to draw back. 

114. Thereupon a case was prepared and laid before the then Solicitor-General the late Sir George Jessel for 
his opinion together with a copy of a memorial intended to be submitted to Mr. Gladstone. The case states that 
the action of the Government in the case would depend very much on the answer to the question whether the Crown 
had a right to intervene and stay the sale of the estate to Sir Hervey Bruce and also that the Government 
would be disposed to go the full length they could to arrest the sale. We have not thought it worth while to inquire 
into the truth of these statements but they show that these men were very much in earnest. All the documents 
relied upon before us by Mr. Walker and Mr. Lea and by their witnesses who appeared before us were laid before 
Sir George Jessel including the Skinners’ case hereinafter mentioned, as to the effect of which the case contains the 
following statement : “ In that suit the Irish Society were declared trustees for the public purposes of the plantation 
“ and as to any residue after satisfying these public trusts for the Companies.” Upon this the case contains the remark 
that if the Irish Society are still trustees for the public purposes of the plantation it is difficult to understand how 
their grantees can be in a better position. This is exactly the argument which was pressed upon us by Mr. Walker. 
It will be seen therefore that the case laid before Sir George Jessel raised the same points as have been raised 
before us. And his opinion was asked on three specific questions. First : “ Whether the Crown by the Attorney- 
“ General has the right to interfere in the sale of this property by the Clothworkers’ Companv and if so whether 
“ counsel would advise a bill by way of information at the suit of the Attorney-General to be filed ? ” This question 
Sir George Jessel answered in the negative. Second: “ Whether the Clothworkers’ Company can appropriate to 
“ their own uses in the City of London the entire purchase money without reserving any portion of it for the 
“ public use of the plantation in Ireland ? ” This question he answered in the affirmative. Third : “ Whether the 
“ Clothworkers’ Company are trustees for any public general purpose connected with the plantation of Ulster or for 
•• any other public purpose in the City of London or the county of Londonderry ? ” To which the answer was : 
“ I answer this in the negative. I am of opinion that the Clothworkers' Company were in the same position as 
“ individual undertakers in the other settled counties that is they are ordinary owners in fee simple subject only to 

the reservations expressly contained in the conveyance to them and can therefore like other owners of fee simple 
“ sell their own property for their own benefit to whom they please." 

115. It was stated in evidence before us by Mr. Glover that the tenants of the Clothworkers’ were 
dissatisfied with Sir George Jessel’s opinion and laid the same case before Mr. Law (afterwards Lord Chancellor 
of Ireland) but without informing that gentleman of Sir George Jessel’s opinion and that Mr. Law arrived 
independently at the same conclusion as Sir George Jessel. 

116. Of course these opinions are not legal decisions like the decision in the Skinners’ case but they were 
acquiesced in and they were important as showing that two eminent lawyers did not consider the decision in the 
Skinner's’ case as being inconsistent with the claim of the Companies to hold their lands beneficially. Similarly 
Lord Justice Fitzgibbon in the very valuable evidence with which he favoured us stated that the Skinners’ case 
gave no help in fixing a trust on the lands held by the Companies and that that litigation did not affect the 
Companies’ lands at all. 

117. The Skinners’ case was a suit in Chancery brought by the Skinners’ Company against the Irish Society 
seeking to have it declared that the Skinners’ Company and the other companies who had contributed to the 
expenses of the plantation in Ulster were beneficially entitled to the rents and profits of the ferries fisheries and 
townlands remaining in the hands of the Irish Society and that the Irish Society were trustees of the same 
rents and profits for the Companies subject to certain payments and charges. The other companies interested 
and the Attorney-General and the Corporation of London were also defendants. After having been before the 
Court on an interlocutory application for a receiver the case came on for hearing before Lord Langdale then 
Master of the Rolls whose judgment delivered on the 19th November 1838 is reported in Beavan’s Reports 
p. 602. A copy of this most important judgment substantially identical with Mr. Beavan’s report will be found 
in the Appendix, No. 28. Lord Langdale decided that the Irish Society were a body invested by their Charter with 
large powers for public purposes some of which had not come to an end that the lands had been granted to them 
with a view to those purposes and that in the exercise of those powers they had a very large discretion for the 
exercise of which they were at all events not accountable to the Skinners’ Company. Consequently the Skinners’ 
Company failed. They appealed to the House of Lords who affirmed the decision (12 Clark and Finnelly p. 425). 

118. We think that this case has been a good deal misunderstood. It does not necessarily decide anything 
more than we have stated. But in the course of the judgments delivered which deal at some length with the 
documents and the history there are expressions here and there which if the language is not carefully attended to 
may seem to give some support to the arguments of Mr. Walker and Mr. G. H. Lea. Judges weigh their words 
with reference to the point which is before them and not with reference to what is not before them! The 
proposition that the trusts imposed on the Irish Society by their Charter excluded them from distributing portions 
to the Companies which the Companies should hold beneficially was not laid down by the Court and was not a 
necessary link in the reasoning of the Court but it was a necessary link in Mr. Walker’s reasoning. The proposition 
that the duties imposed on the Irish Society constituted a trust which attached to every acre and absorbed every 
farthing of profit of the lands conveyed by the King to the Irish Society was not a necessary link in the reasoning 
of either Court but it was essential to Mr. Walker’s argument. That this latter proposition was not considered 
by the gentlemen who applied to Sir George Jessel for his opinion in 1871 as having been decided by the Skinners’ 
case is evident from the passage quoted above from the case laid before Sir G. Jessel. viz. “ In that suit the Irish 
“ Society were declared trustees for the general and public purposes of the Plantation and as to any residue after 
“ satisfying these public trusts for the Companies .” This passage regards the decision as consistent with the existence 
of a beneficial interest in the Companies beyond the public trust. It probably rests on a passage in Lord 
Langdale’s judgment which speaks of the Companies as “ interested in any surplus which may remain after the 
“ general purposes are answered.” it was not necessary to decide whether the Companies were or were not so 
interested and it would be a mistake to treat this language of Lord Langdale’s as settling the point. It is a mere 
obiter dictum. The Irish Society did in fact in early times occasionally make a division among the contributing 
Companies of surplus rents and profits in their hands arising from the undivided lands but of late years they have 
applied the whole of those rents and profits to public purposes. The question whether if the Irish Society were 
ever to declare a surplus the Companies could maintain a claim to it is of no practical importance at the present 
day and at all events cannot be treated as having been decided by the Skinners’ case in spite of this language of 
Lord Langdale although Mr. Latham and Mr. Rigby both contended that it had been so decided. 

119. There is this further circumstance pointed out by Mr. Latham that in the Skinners’ case the Crown was 
represented by the Attorney-General and heard the whole case and must have been well acquainted with the 
proceedings yet the Crown has never from the time of that decision to the present day thought fit to take any 
proceedings to enforce a trust against the Companies. The Crown therefore does not seem to have drawn the 
inference from the decision in the Skinners’ case that the trusts affecting the Irish Society affected also the 
Companies. 

120. Under these circumstances we have come to the conclusion that the Skinners’ case does not prove that the 
Companies do not hold beneficially but is consistent with their claim. Particular passages may be picked out of 
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the judgments which taken by themselves might seem to support different views on this point and the case was in 
fact claimed before us by each side as being in their favour but we cannot say that it decides either way the point 
before us. 

121. The conduct of the Companies in the application of their rents and profits is as we have said quite as 
consistent with their being beneficial owners as with their being trustees. 

122. We are therefore thrown back on the documentary evidence and upon this the question is a purely legal 
one as to which our opinion cannot prejudice as indeed it ought not to prejudice the rights of either side. The 
conclusion we come to is that the Companies were intended to be beneficial owners from the first and that there is 
no sufficient reason for holding that this intention was not legally carried into effect. The larger Companies are 
no doubt accountable to the smaller Companies who were associated with them in the same group for the shares 
of such associated Companies except where the shares of the associated Companies have been bought up as they 
have been in some instances ; and the share of the Coopers’ who were originally associated with the Ironmongers’ 
seems to belong to the Corporation of London. Subject to this we cannot say that any trust affects the lands, still 
held by the Companies or that they are subject to any obligations other than those of ordinary proprietors. 

123. On this footing while no doubt the loss anticipated to the various local charities from the withdrawal of 
a Company by selling its estates if such loss occurred would be a misfortune to the district it is evident that the 
anticipation of their loss is based upon the liberality of the Companies in the past over that of an ordinary- 
landlord. It would not be right to make this liberality a ground for placing restriction on the Company which 
would not be put on another landlord. The sales which have taken place lately have been sales to the tenants 
themselves under Lord Ashbourne’s Act ; and in 1882 Dr. Todd representing before Lord Derby’s commission the 
claims of the tenants pointed out as one of the elements which would go to fixing the price which the tenants 
would pay that the tenants purchasing would have to pay all the local burdens and support all the educational 
religious and charitable institutions to which the Companies contributed but which a private purchaser might not 
assist in keeping up. So that at that time at all events the consequences of a Company withdrawing were not 
considered very serious. Similarly Dr. Wilson of the Presbyterian Church told us that if his Church had the 
leverage of the Roman Catholics they could keep up their charities (Q. 327-330). It is in evidence before us that 
so long ago as 1872 when the Clothworkers’ sold to Sir Hervey Bruce they were not unmindful of the claims of the 
district and the very fact that they made an arrangement in this view has been urged before us by the very 
people who benefited by it as an acknowledgment by the Clothworkers’ that they were only trustees and not 
private owners. In this particular case the Rev. J. Mark could not say whether the tenants would or would not 
have taken over the liabilities which Sir Hervey Bruce took over (Q. 436). 
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